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CouPE et al. v. WEATHERHEAD ¢ al.
(Cireuit Court, D. Rhode Island. November 15, 1888,

1. EﬁUIW—PRAchE—MOTION TO Dismiss AFrER DECISION AND REFERENCE TO

ASTER.

After a suit has been decided in favor of the complainant, and the cause re-
ferred to a master to take an account of damages, the court will not reverse
its former decision and dismiss the bill, where the alleged errors concern only
disputed questions of fact, and the' defendants do not point out any clear mis-
take of law, or clear and decisivé mistake of fact.

2. 'PATENTS FOR INVENTIONS—INFRINGEMENT—MEASURRE OF DAMacES.

In an account taken to ascertain the profit of using the Coupe machine for

stretching raw hides whole, described in letters patent No. 213,323, it is proper
"to compare the profit of using this marhine with that of the former machine
used for that purpose, and not with that of machines which stretch hides after
they have been soaked in salt.and alum, or with hand labor, since a raw hide
~cannot be thoroughly stretched by hand.

In Equlty On motion to dismiss and on exceptlons to master’s re-
. port
" Action by William Coupe and others agamst George Weatherhead and
others for an infringement of letters patent No. 213 328, issued March
18, 1879, to plaintiff Coupe. ‘

Bmy F. Thurston, for coniplainants,

Wal’tm‘ B. Vincent, for defen'dants. '

Corr, J. Thls case now comes before the court on motion to dismiss,
* and exceptions to the master’s report. In 1888, upon a full hearing of
the case before two judges, the court determmed that the defendants in-
fringed the first and third claims of the Coupe patent, No. 218,828, and
" the cause was sent to the master to take an account. 16 Fed. Rep 67 3.
The present motion to dismiss is founded upon the proposition that this
~court may, at this stage of the cause, if it discovers that it has made a
mistake, reverse its former decision, and dismiss the bill. Without ques-
tlomng the rule that a court may at any time correct a mistake while the
case is within its control, yet, where a cause has been deliberately heard
‘upon pleadings and proofs, and a decision reached, and the party has
a right of appeal, before the court should reverse a former decision, it
‘ must be perfectly clear that an error was committed. In the present
case I am unable to reach such a conclusion. The decision turned largely
‘ _upon questlon% of fact, and the defendants now seek to have the same
* issues of fact which were decided against them- reviewed again by this
“court. Clearly such a practice as this, if countenanced at all, should be
" most carefully guarded, and the defendants should show a clear mistake
. of law, or'point out/a clear and deécisive mistake of fact, before the court
"$hould entertain at this stage of ‘the case a motion to dismiss. In the
“‘present case I am not referred to any such mistake of law or fact, though
"I an aware that defendant’s counsel insists that with respect to certain
“ disputed questions of fact the additional evidence taken before the mas-
ter shows that thie court was in error in some of its original findings; but
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this the defendants deny. For these reasons the motion to dismiss is de-
nied.
The defendant’s exceptions to the master's report are properly before
_ the court at this time for determination. These exceptions are 18 in
number, but only those will be noticed which I think raise material
questions. The main questions before the master were, with what prior
machine or method should a comparison be made with plaintiff’s ma-
chine, in determining the amount of gains and profits; and what was the
.amount of the gains and profits to be accounted for as a result of such
: comparison? The patent in controversy was for an improved hide-stretch-
ing machine, and in estimating the gains and profits the master found
that.a comparison should be made with what was known as the old “dog-
machine,” and he found the amount of gains to be accounted for was
'$15,412.82. The fourth exception raises the question of the correctness
of the master in making comparison with the old dog-machine, the de-
:fendant contending that comparison should have been made with the old
splitter-machine, or with hand labor. I think upon the whole record
.and evidence before him the master was correct in his finding. In view
of the prior state of the art the old dog-machine was the only machine
with which it was proper to make comparison. A comparison clearly
should not have been made with stretching by hand, because I think the
record shows, as found by the raster, that a raw hide cannot be as thor-
.oughly stretched by hand as by a machine. Bearing in mind the scope
of the Coupe invention, that it was for a machine for stretching raw hides
whole, previous to the "hides being manufactured into dressed leather, it
-seemns- to ‘me’ that the master was entirely right, under the decision of
Mowry v. Whitney, 14 Wall. 620, in the conclusion he reached.
The invention relates to stretchmg raw hides, and not to hides sub-
jected toasalt and alum bath, which has the effect of goftening the hide,
-and therefore the master was right in refusing toallow, for the purpose
of establishing gains and profits, a comparison to be made with hides sub-
jected to a salt and alum bath, or with machines in which such hides are
operated upon. This was made the subject-matter of the third excep-
-tion. As for the fifth exception, I do not understand that the master
ruled out all testimony tending to show that the respondents since the
injunction have produced an equally good quality of raw hide leather by
the use of old devices, and have received the same prices for their goods
* a8 heretofore, and therefore the exception is not well taken.
I do not deem it necessary to discuss the other exceptions in detail.
-Some of them are immaterial; but most of them turn upon questions of
fact. Upon consideration I find no error in the master’s findings. -The
~motion to-dismiss and exceptions must be overruled, and it is so ordered.
© v.37F.n0.1—2
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Lous SnypErs’ Sons Co. ». ARMSTRONG.
(Gireuit Gourt, 8. D. Ohio, October 19, 1888.)

BaxNEs AND BANRING—NATIONAL BANKS—INSOLVENCY—ACTTONS—SET-OFF.

On the failure of a national bank a depositor wasindebted to it on 11 notes to
the amount of $5,000, and had on deposit some $2,900. The receiver of the
bank agreed that this sum should go as a set-off on the indebtedness, the de-

ositor to pay the notes first coming due, and the deposit to be applied on the
ast-maturing notes. After paying the first two notes it was found that the
others were in the hands of third parties, and the depositor was compelled to
pay them, and filed a bill to authorize the receiver to refund the money paid
under g mutual mistake. Thisbill washeard by thedistrict judgze oftheWestern
district of Tennessee sitting in the circuit court of the Southern district of
Ohio. Held, that the deposit should. properly be set-off against the claim of
the bank, and the depositor should recover the sum })aid by him; but as the
" district judge of the Southern district of Ohio had held in an action between
the same bank and a creditor, the circuit judge concurring therein, that the
-plea of set-off was not available, in order that there might not be different
rules of set-off in the same court, in the case of the same insolvent, and as the
case cannot be appealed, it will be remanded for reargument before the redg~
‘ular judges, who may in their discretion provide for a dissent of record, ordo
what may to them seem right in the premises.

. In Equity. ‘
Jordan & Jordan, for plaintiff, ‘
.. W. B. Burnet and J. E. Bruce, for defendant.

Hammonp, J.  When the Fidelity National Bank became insolvent,
.on, the 21st day of June, 1887, the defendant here, David Armstrong,
was appointed its receiver, on the 27th day of June, 1887, and took pos-
“session of its assets, as required by law, under the direction of the comp-
‘troller of the currency. - Rev. St. U. S, § 5234; Act 1876, c. 156; 1 Supp.
Rev, St. 216; 19 St. 63. At that time the petitioner had to its credit
.a8 & depositor the sum of $2,828.29, taking no notice of disputed items
.arising out of protested drafts paid by the company, which were elim-
.inated from this controversy by rulings made at the hearing. This bal-
.ance on deposit-arose.out of its daily dealings with the bank, at which
.it.kept an account, depositing from time to time both money and secu-
rities for collection on 1ts account with the bank. . It also at that date
-had procured discounts from the bank on 11 promissory notes for $5,000
each, maturing at short dates from  July to October next ensuing. The
petitioner and the receiver both believed that all these notes were then
“held by the bank, but in fact all but the two earliest, maturing July 23d
and July 29th, respectively, had been sent away, and used in the oper-
_ations of the bank officials immediately preceding the failure, for which
some of them are now enduring imprisonment under criminal convictions
had in this court. The petitioner and the receiver agreed that the de-
posit should go as a set-off on this indebtedness, but at his request the
petitioner agreed to take the credit on the last of the notes, to fall due
in October, instead of the first, maturing July 23d, as aforesaid. Hence
the company paid to the receiver that note and the next, maturing July



