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cbhrt found'the return'sufticient,'the plaintiff would then, if allowed,
offerevidEmceto contradictit, assuggested. As I havesaid,my opinion
is that the return cannot be contradicted,except ina suit in equity,
broughtfor the purposeof settingasidethe judgmentthereon.

Theremustbea finding of fact and law for theplaintiff.

YOUNG 'D. Dlil PUTRON. SAME 'lJ. LEIGHTON et al. SAME 17. LINCOLN
'" DkIVING P �~�R�K ASS'N.

�(�O�i�r�~�i�t�, (Jourt, D. Neb'l'a8ka. December17,1888.)

1. EXECuTION-BALE-RIGHTS OF PURCHASER.
In Nebraska.the title.of a purchaserat e;l[ecutionsaleIs not completeuntil

. contirmationofthe saleby .thecourt.andwherethe contirmation,afterbeing
entered.is at the sameterm setaside.beforea transferof the propertyby the
purchaser,his vendeesacquireno title¥

.. PRINCIPAL AND AGENT-POWER OF ATTORNEy-EXECUTION-TRIAL-JUDG-
KENT ON FINDING/!.

,In �e�n�t�e�r�i�n�g�j�u�d�~�m�e�n�t uponspecialfindings of a Jury,whereIt appearsthat
an attorneyin fact fonr yearsafter his appointmenthad fraudulentlycon-
veyed his principal's land. worth $70,000,for $1.000.it will be assumed.un-
derafinding, that thepower,of attorneYwasexecutedto enabletheappointee
"to make conveya'ncesto purchaserswhen saleswere made br." persons
'Damed,who hadcontractedto plat andsell the land. "and to faCilitate their
operationsundertheircontract."that the,facts statedin the finding appeared
uponthefaceof the powerof attorney.and. the sale not havingbeeJ;l,made
by the personsnamed.no title passedto the fraudulentgranteewhich could
bereeogBizedevenat law. '

8. .TAXATION...,..TAX TITLE-DEED-8EAL.
In N;ebrask,a.tax deedsnot sealedby the countytreasurerwith his official

sealBre void. and no title is acquired thereunderwherethe jury havefound
that thepossessionduring the statutoryperiodwasnot"open,notorious,exá
clusive,andadverse,"but "mixed.II '

At I ..aw. Motion for judgmentuponspecialfindings of fact. '
R. S. Hall andJ. R Web8ter,for plaintiffs.
Lamb,Ricketts�~ Wilsonand Harwood, AmesÇKeUy.for defendants.

BREWER, J. Complaina:nt'schain of title ia brief, direct, and clear,.
as,follows: ! A patentfroIn the United States,December16, 1862, to
JaneY. Irwin; a deed,August9,1867,from herto William P.Young;
areconveyance,February6, 1874,from Young to Irwin; a deed,June
11,1884,to complainant. As.against.this chainof title defendantspre.
sent three claims: ' First, a judicial sale. On May 19, 1877,a judg-
mentwasrenderedin the district courtof LancastercountyagainstJane
Y. Irwin. E:xecutionwaS:issued,andsalemadeOctober2, 1877,tGE.
�J�~ :Curson..QetJober10thanorderof confirmationwasentered,which,
at the sameterm,and OB November3d1wassetaside. Cursontookthis
ordersettingaBidethe confi,rmationto the supremecourt fOil review,but
it wasaffirmed.! S68Bionsv'. :Irwin, 8 Neb. 5., After- the orderi of confir-
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mationhadbeenset aside,Cursonmadea �d�e�e�d�~�a�n�d from that springs
oneof the titles uponwhich defendantsrely.. It is the settledlaw of
Nebraskathat the title of a purchaserat an executionsaledependsnot
alone upon his bid or paymentof the purchasemoney,but upon the
confirroationof the sale; also that one purchasingat an executionsale
submitshimself to the jurisdiction of the court as'to mattersaffecting
thatsale,andthata court haspowerduring the term to vacateor mod-
ify its own orders.orto rescinddecrees. Phillipav. Dawley.1 Neb.320;
Bank vrGreen,10 Neb. 134,4 N. W. Rep. 942; Volland v. Wilcox, 17
Neb. 50;22N.W. Rep.71; Gregoryv. Tingley, 18 Neb. 322, 25 N. W.
Rep. 88. Itfollows from thesefactsanddecisionsthat the sale,though
temporarilyconfirmed.wasfinally setaside,andthatno rights of a third
party,accruedduringthe time that the salewas apparentlyconfirmed.
Hencethis ohainoftitle presentedby defendantsmustfail.

A secondchainof title is undera conveyancemadeby an attorneyin
fact. On the 31st day of 'March, 1874, JaneY. Irwin enteredinto a

áeOlltractwith Scott, Boyd & La Master,for the platting andsaleof the
land. They enteredupon the land soon thereafter,and surveyedand
platted it. On the 24th of August, 1875, JaneY. Irwin executeda
powerof attorneyto William T. Donavan,to enablehim to makecon-
veyancesto-purchaserswhensalesweremadeby Scott,Boyd & La Mas-
ter,andto facilitatetheiroperationsundertheir contractof March,1874.
On the 25thday of October,1879,a deedwasexecutedby Donavan,as
attorneyin fact, for the landto oneJohnP. Lantz,who on thesameday
<lOnveyedit to SamuelW. Little. At thetime of theseconveyancesthe

.land was worth $70,000,and the conveyancesweremadefor $1,000.
Within a,monththereaftera revocationof the power of attorneygiven
to Donavanwasplacedon record,andthe conveyancesby the attorneys
in fact to Lantz,andby Lantz to Little, weremadewith the intentionof
defraudingJaneY.Irwin; and the revocationof the power of attorney
was knQivn to thesubsequentpurchasers,as,well as"all the factsstated
therein,priorto their purchases. Obviouslythe plaintiff's land cannot
be takenawayby any suchtransactionsasthese. Whenoneholdinga

ápower ofattorney,which has beenlying dormantfor overiouryears,
eonspireswitha third party to make a conveyancein the nameof his
áprincipaloflandworth $70,000for $1,000,andimmediatelyarevocation
áof that power of attorney'is placed upon the record, clearly the first
ápurchaseracquiresno rights, and subsequentpurchasers,taking.with
knowledge,are in no .bettercondition. But it is earnestlyinsistedby
defendantsthat theseconveyancestransferredthe legal title, and that
whateverrights plaintiff may havecan beestablishedonly in a courtof
�~�q�u�i�t�y I and that, upon the facts as found, judgment must go for de-
fendants. Theyalsoinsist thaton a motionfo):' judgmentuponspecial
findings inquiry is limited to the facts statedin the findings,andthat
thecourt maynot �e�~�m�i�n�e thetestimonyfor further facts; anduponthis
saythat the power of attorneyis not disclosedin the findings,nof,thEl
xevocationthereof;.hencethecourt has no information as to the'terms,
limitations, orlll.nguageofeitherof theseinstruments. It may be that
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the plaintiff's remedyis in a courtof equity, and in view oIthe fact that
the defendantshave paid the taxesfor so many yearsit is obvious that
full protectionto the rights of all the partiescan be most successfully
securedin a court of equity. It may be 3lso that upon this motion I
am limited narrowlyto a considerationof thefacts statedin thefindings.
Assumingthat to be true, it appearsfrom the fourth finding that the
powerof attorneyto Donavanwasmade"to enablehim to makeconvey-
ancestOpurchaserswhensalesweremadeby Scott,Boyd & La Master,
and to facilitatetheiroperationsundertheircontractof March 31, 1874."
It is not dearfrom thisfinding whetherthejury meanto affirm that this
purposewas,expressedon the face of the powerof attorney,or only that
thatwas the purposeof the partiesin executingthe �i�n�s�~�r�u�m�e�n�t�. As the
defendantsare building up their title, and are insisting upon a strict
adherenceto the facts statedin the findings, it seemsto me that I am
justified in assuming.that this finding showsthat such a purposewas
expressedon the face of the powerof attorney. It is not shownby any
finding that Scott,Boyd & La. Masterevermadethesale,or hadanything
to do with the saleto Lantz. Nor is it shownthat the conveyanceupon
its face purportedto bein consummationof a salemadeby thosegentle-
men. For aughtthat appears,the powerof attorneyand the deedtaken
togethermay have disclosedboth the purposefor which the powerof
attorneywasexecuted-whichof courseoperatedasa limitation on the
power-anda breach of trust in the conveyance. It is true that the
meagernessof thesefindings leavesthematterin considerabledoubt; but
in view of the grievouswrong attemptedto be consummatedby these
transactions,asshown by the findings of the jury, I am constrainedto
hold againstthe defendantson this chainof title also, evenin this law
action.

The remainingchainof title is undercertaintax deeds. Therewere
two of these..,,-onefor the taxesof the year1867,and datedon June12,
1871; and one for thoseof 1868,datedDecember15,1871. Therewas
no assessmentof the land in controversyin the year'1867,nor was the
sameplaceduponthe tax-list of that year. Neitherdeedwassealedby
the county treasurerwith his official seal,nor did the county treasurer
havean official seal. Underthe decisionsof the supremecourt,of Ne-
braskasuch tax deedsare void. Suttonv. Stone,4 Neb. 323; Reedv.
Merriam, 15 Neb. 325, 18 N. W. Rep. 137; Hendrix v. Boggs,15 Neb.
472,20N. W. Rep.28; Sullivanv. Merriam, 16 Neb. 160, 20 N. W. Rep.
118; Seamanv. 1'lwmpson,16Neb. 548, 20 N. W. Rep. 857; Shelleyv.
Towle, 16 Neb. 195, 20 N. W. Rep. 251; Baldwin v. Merriam, 16 Neb.
200,,20N. W. Rep.250. Nor were thesedeedscoupledwith an exclu-
sive and actual adversepossessionfor 10 years. The languageof all
the separatefindings upon a matterof possessionaffirmS only a. mixed

.' possession. 'fhe jury havingin the original verdict, preparedby coun-
selandhandedto themfor their consideration,str.ickenout suchadject-
tives as"actual, undisputed,exclusive,open,notorious,and adverse,"
and insertedin lieu thereofthe word "mixed," plainly, as I think, in-
dicate therebytheir finding thatthe possessionwas alwaysa matterof
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dispute. Underthesecircumstances,thedeedsbeingvoid on their face,
andnot coupledwith 10 years'open,notorious, exclusive,and adverse
possession,this defensealsomust fail. Thesebeing the only questions,
judgmentwill be enteredfor plaintiff. And the caseof Rowena Young
v. Harriet Leighton et al., and the caseof Rowena Youngv. The lIincoln
Driving Park A88ociation,are like this, and the samejudgmentmustbe
entered.

FRADJ.EY v. HYJ.AND.

(Gi'f'c'Uit GO'U'f't, B. D. NtwJ York. December1,1888.)

1. PRINCIPAL AND AGEN.T-LIABILITY OF PRINCIPAL- SETTLEMENT BETWEEN
PRINCIPAL AND AGENT.

Where an ag-ent, authorizedby a principal to purchasesuppliesfor the
useof the principal, andinstructedto purchaseonly for cash.purchasesin
his O.Wll. name,uponcredit, of a sellerwho supposesthe age!)t to be buying
for himself only, and the principal paysor settleswith the age'ltfor thesup
plies in goodfaith, �s�u�p�p�o�s�i�n�~ that the agenthadpurchasedthemfor cashor
uponhis personalcredit, he IS notliable over againto theseller for theprice
of the supplies.

8. SAME.
The rule thata sellerwho dealswith the agentof an undisclosedprincipal

can, upondiscoveringthe principal, resortto the latter for payment,unless
by his conducthe hasled theprincipal in the meanwhileto payorsettlewith
the agent,doesnot apply to a casein which the agentboughtcontraryto his
instructions,and the sellergavecredit to theagentsupposinghim to be the
only principal. andthe principal hasin the meantimepaid the agent.

(ByllaoU8 oythe GO'U'f't.)

In Admiralty. On appealfrom district court.
�L�i�b�~ by one FradleyagainstHyland for suppliesfurnishedQneGib-

son, respondent'sagent in chargeof a canal-boat. Decreefor libelant
asto the first causeof action, and respondentappeals.

JosiahA. Hyland, for appellant.
PeterS. Carter, for appellee.

WALl.ACE, J. The libel setsforth two causesof action for supplies
purchased.by one Gibson. The district court decreedin favor of the
libelant upon the first causeof action, and dismissedthe libel as to the
other. The respondentin the court below is the appellanthere,but the
libelant, althoughhe has not appealedfrom the part of the decreeby
which the libel as to the secondcauseof action wasdismissed,cites the
caseof Irvine v. TheHesper,122U. S. 256,7Sup.Ct. Rep.1177,andin-
siststhathe is entitled to urge that this court shoulddecreein his favor
asto that causeof action. Thefactswhich appearin evidencearethese:
During the period in which the supplieswere purchased,one Gibson,
who was the owner, and was managingcertain canal-boatsof his own,
wasemployedby the appellant,to managecertaincanal-boatsfor thelat-
ter. Gibsonwas to obtainemploymentfor the boats,andreturnthenet
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