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court found the return'sufficient, ‘the plaintiff would then, if allowed,
offer.evidénce to contradict it, as suggested. As I have said, my opinion
is that the return cannot be. contradicted, except in a suit in equity,
brought for the purpose of setting aside the judgment thereon.

There must be a finding of fact and law for the plaintiff.

'

Youne v. DE PurroN. SaME v. LErerTON € al. SAME v, LincoLy
"DxaviNne PARK Ass'N.

(Circuit Court, D. Nebraalca. December 17, 1888.)

1. ExEcuTioN—SALE—RIGHTS OF PURCHASER, .
- In Nebraska, the title of a purchaser at execution sale is not complete until
- confirmation of the sale by the court, and where the confirmation, after being
entered, is at the same term set aside, before a transfer of the property by the
purchaser, his vendees acquire no title.
8. PRINCIFAL AND AGENT-—POWER OF ATTORNEY—EXECUTION—TRIAL—JUDG-
MENT ON FINDINGS. o :
.In entering judgment upon special findings of a jury, where it appears that
an attorney in fact four gears after his appointment had frandulently con-
veyed his prineipal’s land, worth $70,000, for $1,000, it will be assumed, un-
der a finding that the power of attorney was executed to enable the appointee
“to make conveyances to purchasers when sales were made by” persons
‘named, who hed contracted to plat and sell the land, “and to facilitate their
operationg under their contract,” that the facts stated in the finding appeared
upon the face of the power of attorney, and, the sale not having been made
by the persons named, no title passed to the fraudulent grantee which could
* . berecognized even at law. . :
8. TaxaTioN—Tax TrrLE—DEED—SEAL, <
In Nebrasks, tax deeds not sealed by the county treasurer with his official
seal are void, and no title is acquired thereunder where the jury have found
that the posséssion during the statutory period was not“open, notorious, ex-

clusive, and adverse,” but “mixed.”

. At Law. Motion for judgment upon special findings of fact. -
- R. 8. Hall:and J. B Webster, for plaintiffs, '
Lamb, Ricketts & Wilson and Harwood, Ames & Kelly, for defendants.

BrewEr, J. Complainant’s chain of title is brief, direct, and clear,
as. follows: ' A patent from the United States, December 16, 1862, to
Jane Y. Irwin; a deed, August 9, 1867, from her to William P. Young;
areconveyance, February b, 1874, from Young to Irwin; a deed, June
11,1884, t0 complainant, Asagainst this chain of title detendants pre-
gent three claims:: First, a judicial sale. On May 19, 1877, a judg-
ment was rendered in the district court of Lancaster county against Jane
Y. Irwin. Execution was issued, and sale made October 2, 1877, t0.E.
Ji:Curson. - Oetober 10th an order of confirmation was entered, which,
at the same term,; and on Novembor 3d, was set aside. Curson took this
order setting aside the confirmation to the supreme court for review, but
it' was affirmed.: Sessions v. rain, 8 Neb. 5... After the order of confir-
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mation had been set aside, Curson made a deed, and from that springs
one of the titles upon which defendants rely. ' It is the settled law of
Nebraska that the title of a purchaser at an execution sale depends not
alone upon his bid or payment of the purchase money, but upon the
confirmation of the sale; also that one purchasing at an execution sale
submits himself to the jurisdiction of the court as'to matters affecting
that sale, and that a court has power during the term to vacate or mod-
ify its own orders, or to rescind decrees. Phillips v. Dawley, 1 Neb. 320;
Bank vi.Green, 10 Neb. 134, 4 N. W. Rep. 942; Volland v. Wilcoz, 17
Neb. 50,22 N. W. Rep. 71; Gregory v. Tingley, 18 Neb. 322, 26 N. W.
Rep. 88. It follows from these facts and decisions that the sale, though
temporarily confirmed, was finally set aside, and that no rights of a third
party -acorued during the:time that the sale was apparently confirmed.
Hence this chain of title presented by defendants must fail. ‘
- A second chain of title is under a conveyance made by an attorney in
fact. - On the 31st day of-March, 1874, Jane Y. Irwin entered into a
- contract with Scott, Boyd & La Master, for the platting and sale of the
land.  They entered upon the land soon thereafter, and surveyed and
platted-it. On the 24th of August, 1875, Jane Y. Irwin executed a
power of attorney to William T. Donavan, to enable him to make con-
veyances to-purchasers when sales were made by Scott, Boyd & La Mas-
ter, and to facilitate their operations under their contract of March, 1874.
On the 25th day of October, 1879, a deed was executed by Donavan, as
attorney in fact, for the land to one John P. Lantz, who on the same day
conveyed it:to Samuel W, Little. At the time of these conveyances the
land was worth $70,000, and the conveyances were made for $1,000.
Within a. month thereafter a revocation of the power of attorney given
to Donavan was placed on record, and the conveyances by the attorneys
in fact to Lantz, and by Lantz to Little, were made with the intention of
.defrauding Jane Y. Irwin; and the revocation of the power of attorney
was known to the subsequent purchasers, as:well ag-all the facts stated
therein, -prior to their purchases. Obviously the plaintiff’s land cannot
be taken away by any such transactions as these. When one holding a
- power of attorney, which has been lying dormant for over four years,
. conspires with a third party to make a conveyance in the name of his
_principal of land worth $70,000 for $1,000, and immediately a revocation
.of that power .of attorney is placed upon the record, clearly the first
.purchaser acquires no rights, and subsequent purchasers, taking with
knowledge, are in no better condition. But it is earnestly insisted by
defendants that these conveyances transferred the legal title, and that
whatever rights plaintiff may have can be established only in a court of
equity, and that, upon the facts as found, judgment must go for de-
fendants. - They also insist that on a motion for judgment upon special
findings inquiry is limited to the facts stated in the findings, and that
the court may not examine the testimony for further facts; and upon this
"say that the power of atlorney is not disclosed in the findings, nor the
- revocation thereof; hence the court has no information as to the terms,
" limitations, or.language of either of these instruments.. It may be that
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the plaintiff’s remedy is in a court of equity, and in view of the fact that
the defendants have paid the taxes for so many years it is obvious that
full protection to the rights of all the parties can be most successfully
secured in a court of equity. It may be also that upon this motion I
am limited narrowly to a consideration of the facts stated in the findings.
Assuming-that to be true, it appears from the fourth finding that the
power of attorney to Donavan was made “to enable him to make convey-
ances to purchasers when sales were made by Scott, Boyd & La Master,
and to facilitate their operations under their contract 'of March 31, 1874.”
It is not clear from this finding whether the jury mean to affirm that this
purpose was-expressed on the face of the power of attorney, or only that
that was the purpose of the parties in executing the instrument. As the
defendants are building up their title, and are insisting upon a strict
adherence to the facts stated in the findings, it seems to me that I am
justified in-assuming that this finding shows that such a purpose was
expressed on the face of the power of attorney. It is not shown by any
finding that Scott, Boyd & La Master ever made the sale, or had anything
to do with the sale to Lantz. Nor is it shown that the conveyance upon
its face purportéd to be in consummation of a sale made by those gentle-
men. For aught that appears, the power of attorney and the deed taken
together may have disclosed both the purpose for which the power of
attorney was executed—which of course operated as a limitation on the -
power—and a breach of trust in the conveyance. It is true that the
meagerness of these findings leaves the matter in considerable doubt; but
in view of the: grievous wrong attempted to be consummated by these
transactions, as shown by the findings of the jury, I am constrained to
hold against the defendants on this chain of title also, even in this law
action.

The remaining chain of title is under certain tax deeds. There were
two of these—one for the taxes of the year 1867, and dated on June 12,
1871; and one for those of 1868, dated December 15, 1871. There was
no assessnient of the land in controversy in the year'1867, nor was the
same placed upon the tax-list of that year. Neither deed was sealed by
the county treasurer with his official seal, nor did the county treasurer
have an official seal. Under the decisions of the supreme court. of Ne-
braska such tax deeds are void. - Sutfon v. Stone, 4 Neb. 323; Reed v.
Merriam, 15 Neb. 325, 18 N. W. Rep. 137; Hendriz v. Boggs, 15 Neb.
472, 20 N. W. Rep. 28; Sullivan v. Merriam, 16 Neb. 160, 20 N. W. Rep.
118; Seaman v. Thompson, 16 Neb. 548, 20 N. W. Rep. 857; Shelley v.
Towle, 16 Neb. 195, 20 N. W. Rep. 251; Baldwin v. Merriam, 16 Neb.
.200,.20 N. W. Rep. 250. Nor were these deeds coupled with an exclu-
sive and actual adverse possession for 10 years. The language of all

- the geparate findings upon a matter of possession affirms only a mixed
.possession. . The jury having in the original verdict, prepared by coun-
. sel and handed to them for their consideration, stricken out such adject-
tives as “actual, undisputed, exclusive, open, notorious, and adverse,”
and inserted in lieu thereof the word “mixed,” plainly, as I think, in-
dicate thereby their finding that. the possession was always a matter of
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dispute. Under these circumstances, the deeds being void on their face,
and not coupled with 10 years’ open, notorious, exclusive, and adverse
possession, this defense also must fail. These being the only questions,
judgment will be entered for plaintiff. And the case of Rowena Young
v. Harriet Leighton et al., and the case of Rowena Young v. The Lincoln
Driving Park Association, are like this, and the same judgment must be
entered.

FrapreY v. HYLAND.
(Oireuit Court, S, D. New York. December 1, 1888,)

1, PRINCIPAL AND AGENT—LIABILITY OF PRINCIPAL — SETTLEMENT BETWEEN
PRINCIPAL AND AGENT.

‘Where an agent, authorized by a principal to purchase supplies for the
use .of the principal, and instructed to purchase only for cash, purchases in
his own name, upon credit, of a seller who supposes the agent to be buying
for himself only, and the principal pays or settles with the ageut for the sup
pliés in good faith, supposing that the agent had purchased them for eash or
upon his personal credit, he is not liable over again to the seller for the price
of the supplies.

2. BAME,

The rule that a seller who deals with the agent of an undisclosed principal
can, upon discovering the principal, resort to the latter for payment, unless
by his conduct he has led the principal in the meanwhile to pay or settle with
the agent, does not apply to & case in which the agent bought contrary to his
instructions, and the seller gave credit to the agent supposing him to be the
only principal, and the principal has in the meantime paid the agent.

(Byllabus by the Court.)

In Admiralty. On appeal from district court.

Libel by one Fradley against Hyland for supplies furnished gne Gib-
son, respondent’s agent in charge of a canal-boat. Decree for libelant
as to the first cause of action, and respondent appeals.

Josiah A. Hyland, for appellant.

Peter S. Carter, for appellee.

Warrnacg, J.  The libel sets forth two causes of action for supplies
purchased by one Gibson. The district court decreed in favor of the
libelant upon the first cause of action, and dismissed the libel as to the
other. The respondent in the court below is the appellant here, but the
libelant, although he has not appealed from the part of the decree by
which the libel as to the second cause of action was dismissed, cites the
case of Irvinev. The Hesper, 122 U. 8. 256, 7 Sup. Ct. Rep. 1177, and in-
sists that he is entitled to urge that this court should decree in his favor
as to that cause of action. The facts which appear in evidence are these:
During the period in which the supplies were purchased, one Gibson,
who was the owner, and was managing certain canal-boats of his own,
was employed by the appellant, to manage certain canal-boats for the lat-
ter. Gibson was to obtain employment for the boats, and return the net
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