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the board. #“The corrugations in each row, taken together, present the
appearance of a screw, the threads of which are represented by the said
corrugations. .The spirals or twists of the rows of corrugations are alter-
nately right and left handed; that is, if the top row is right-handed, the
row next to it is left-handed, this alternation being continued to the bot-
tom. The object of this is to prevent the article being rubbed from be-
ing carried against the side rail of the frame and injuring the knuckles
lof the operator,” While defendant’s patent describes its invention as fol-
owSs:

(1) In a wash-board, the metallic rubbing-plate, D, secured to the back-
board, C, and provided with the equidistant transverse rows of equidistant
spear-head shaped corrugitions, of which the lower ridges, F, are higher than
the upper ridges, e, and the spear-head shap -d depressions situated between
said corrugations, and having their upper arms, E, considerably deeper than
their lower arms, £, so that the former will act as soap-pockets, and the latter
as escape-channels for the soap-water, when the board is in use, substantiall
as specified.” : ‘

Looking at the two boards as they were presented, there is obviously
a difference in form. I was much interested in the argument of com-
plainants’ counsel, and the efforts he made by photographs and models
to show how: closely alike were the two forms, and how slight the differ-
ences between them, as well as how easily one could be changed into the
other.. If I could look upon complainants asa pioneer in this field of
invention, and entitled to the broad protection of pioneers, I might be
inclined to sustain the allegation of infringement; but, considering the
state of the art, and following the rule which I think applies so irresist-
ibly in this line of invention, I am satisfied that defendant’s wash-board
is of a form different from that of complainants’, and therefore must find
against any infringement. Defendant is entitled to a decree dismissing
the bill.

Provinence WasHINGTON INs. Co. v. WAGER.

(Cércuit Court, N. D. New York, December 20, 1888.)

ADMIRALTY—APPEAL—BOND. .

Rev. 8t. U. 8. § 631, allowing an appeal to the circuit court from all final
decrees of the district court in equity and admiralty, except prize cases, where
the matter in dispute exceeds $60, and requiring the circuit court to receive,
hear, and determine such appeal, does not oblige the court to determine an
appeal unless security is given. Such security is required by section 1000,
prescribing that every judge “signing a citation on any writ of error” shall
take good and sufficient surety that the “plaintiff in error or the appellant
shall prosecute his writ or aPpeal to effect,” as appears also by section 1001,
dispensing with security on “writ of error, appeal, or other process in law,
admiralty, or equity, ¥ brought up by the United States.

In Admiralty. Appéal from district court.
Hyland & Zabriskie, for appellant,
E. D, McCarthy, for appellee.
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Warrace,J. The question is presented in this case whether upon an
appeal to the circuit court from a decree of the district court in admi-
ralty it is ngcessary for the appellant to give security to prosecute his ap-
peal to effect in order to perfect his appeal. It is insisted for the appel-
lant that by section 631, Rev. St. U. 8., his appeal is to be allowed by
the circuit court, and the court is required to determine it whether se-
curity is given or not; and that security is no longer necessary except
when a writ of error is brought to review judgments at law.. The sec-
tions of the Revised Statutes which bear upon the question are 631, 633,
997, and 1000. Section 631 allows an appeal to the circuit court from
all final decrees of the district court in causes of equity and admiralty,
except prize causes, where the matter in dispute exceeds the value of
$50, and declares that “such circuit eourt is required to receive, hear, and
determine such appeal.” Section 633 allows final judgments of a dis-
trict court in civil actions, where the matter in dispute exceeds the value
of $50, to be re-examined and reversed or affirmed in a circuit court
“upon a writ of error.” Section 997 prescribes that there shall be an-
nexed to and returned with “any writ of error” for the removal of a cause
“a citation to the adverse party.” Section 1000 prescribes that every
judge “signing a citation on any writ of error” shall take good and suffi-
cient surety that the “plaintiff in error or the appellant shall prosecute
his writ or appeal to effect.” Another section which throws some light
upon the meaning of section 1000 is section 1001, which provides that
whenever “a writ of error, appeal, or other process in law, admiralty, or
equity” is brought up to a circuit court by the United States, or by di-
rection of any department o’ the government, no security shall be re-
quired, “either to prosecute said suit or to answer in damages or costs.”
Upon a first reading it would seem that the “citation” of section 1000 is
the citation of section 997, and that section 1000 relates only to reviews
of judgments at law upon writ of error, authorized by section 636. The
remedy, and the only remedy, for the review by another court of judg-
ments in cases at common law is a writ of error, while an appeal ig the
remedy, and the only.one, for the review of decrees in equity and ad-
miralty; and when the section requires security to be taken upon “sign-
ing a citation on any writ of error,” it uses language which appropriately
refers only to taking security upon thereview of judgments at law. But
if this language is intended to apply only to reviews by writ of error, no
meaning can be attributed to the language that follows, and which re-
quires the security to be that the “appellant shall prosecute his writ or
appeal to effect,” because there is no such party as an appellant to a writ
of error, and nosuch proceeding upon it as an appeal. Some effect must
be given to thislanguage, and effect can be given to it if the words “sign-
ing a citation on any writ of error” are used by the revisers as though
they are equivalent to allowing an appeal. Such an interpretation is also
suggested by the provisions of section 1001. That section is superfluous,
and wholly nugatory, unless section 1000 requires security to be taken on
appeals in admiralty and equity from all parties appellant, including the
United States. The meaning of the revisers as gathered from the lan-
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guage of section 1000 and manifested by the terms of section 1001 is
certainly equivocal, and sufficiently so to permit a resort to the original
sources of the legislation in aid of a correct interpretation. If the conten-
tion of the appellant is correct, not only is no security required of an ap-
pellant to prosecute his appeal to effect in equity cases or in admlralty
cases, but there is no longer any provision of law in such cases requiring
the appellant to give security to obtain a supersedeas; so that the Revised
Statutes have made a radical change in the practice which has existed
ever since the judiciary act of 1789. Certainly there is no reason why
security should be required of a party who seeks to review a judgment
at law, and be dispensed with in favor of the party who seeks to review
a decree in equity or admiralty; and it is hardly conceivable that it was
the intention of the Revised Statutes to make such a serious innovation
upon the pre-existing practice as would result if this has been done.
Formerly appeals in admiralty as well as in equity, according to the
view of the supreme court, were to be accompanied with a citation to the
adverse party, and the appellant was required to give security to prose-
cute his appeal to effect, and further security to obtain a supersedeas. In
the case of The San Pedro, 2 Wheat. 132, the court pointed out the dis-
tinction between the office of a writ of error and an appeal in the review
of judgments and decrees, and held that causes of admiralty and mari-
time jurisdiction, or in equity, could not be removed for review by writ
of error, and that the appropriate mode of reviewing such causes was by
appeal. The court were of the opinion that the provisions of the judi-
ciary act of 1789 were defecttve in not recognizing this distinction, and
that the defect was intended to be remedied by the provisions of the act
of March 3, 1808, and held that, construing the two acts together, the
effect of the legislation was to leave the writ of error in force as the
remedy to réview judgmerits in cases at law, and to leave the remedy
by appeal confined to admiralty and equity cases. The court also held .
that. the provxslons of the Judlclary act as to the citation and the se-
curity to be given upon a review also remained in force, and were ap-
plicable to appeals in admiralty. From the time of this decision until
the enactment of the Revised Statutes there was no change in the prac-
tice by statute which affects the meaning of section 1000; and according
to the well-settled practice of the courts the giving of security was con-
sidered essential to the perfecting of an appeal in equity and admiralty.
In & case which arose after the enactment of the Revised Statutes it was
assumed by the supreme court that an appeal was not perfected until
the giving of security. The 8. 8. Osborne, 105 U. 8. 450. That con-
gress understood that all suitors prosecuting appeals in the circuit court
in equity and admiralty causes were obliged to give security for costs to
perfect an appeal appears by the act of July 27, 1868. That act was
supplementary to an act of February 21, 1868. The act of 1863 dis-
pensed with security in cases brought up to the supreme court upon ap-
peal in admiralty or equity causes by the United States, or by direction
of any of the departments of the government; and the act of 1868 (sec-
tion 2) extends the provisions of the act of 1863 to appeals in equity
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-and ‘admiralty brought up to the circuit court. Unless all suitors, in-
ieluding the United States, were previously required to give security upon
bringing:'an appeal to the circuit court in equity or admiralty causes,
this act was superfluous. Inasmuch as the only statute which required
this to be done was one which by its language required the judge “sign-
ing a citation on writ of error” to take such security, the act of 1868 is
a significant legislative interpretation of the meaning of those words.
The revisers doubtless used the words in the sense which had been at-
tributed to them by judicial and legislative construction, and, to make
their meaning more unequivocal, coupled with them language not in the
original atatute, denoting that appellants and appeals were within the
scope of the provision. Consequently it is a fair interpretation of sec-
tion 1000 to conclude that when it speaks of signing a citation upon a
writ of error, and requires the judge signing it to take security that the

- “appellant shall prosecute his writ or appeal to effect,” it means that the
judge who allows an appeal or a writ of error shall take such security.
This interpretation gives effect to all the language of the section, em-
bodies in the section the pre-existing law, and denoles why it was deemed
necessary to relieve the United States by section 1001 from giving such
security. The appellant will be permitted to file 2 bond or give security
within 20 days nunc pro tunc. Davidson v. Lanier, 4 Wall. 454; O Reilly
v. Edrington, 96 U, S. 726, : ‘

La Scava et al. v. BougHTON,
(District Court, B, D. New York. November 28, 1888,)

" SHIPPING—CHARTER-PARTY—CONSIGNMENT OF VESSEL—LIABILITY OF MASTER.

A memorandum indorsed on a charter-party, and signed by the master at a
port in the course of the voyage, whereby he agrees to consign the vessel, on
arrival at the destination, to a certain firm, if a contract at all, is one between
the master and the charterers, and the firm, not being privy to it, can main-
tain no action against the master for loss of commissions occasioned by his
refusal to make the consignment.

,

In Admiralty.

Libel by Diego La Scala, Filippo Modica, and Pietro Tassi. against
D. Boughion, master of the steamer Straithairly, he being impleaded
with others, for damages for refusal to consign the vessel to libelants.

Charles Stewart Davison, for libelants,

E. B. Convers, for respondent,

Beneprcr, J. The charter-party in evidence. in this case, made at
London between Pietro Tassi and the owners of the steamer Straithairly,
contained no provision for the address of the steamer at New York.
When the steamer arrived at Leghorn, from London, the following in-
dorsement was made upon the charter-party: “The steamer will be ad-



