4

BURDON CENT. BUGAR - REF. CO. v. LEVERICH. 67

Burpon Cent. Suvear Rer. Co. ». LEVERICH,
(Oircust Court, E. D. Louisiana. November 15, 1888.)

INJUNCTION—AGAINST BREACH OF CONTRACT—ADEQUATE REMEDY AT LaAw.
The breach of a contract by which defendant agreed to bave her whole crop
of sugar for two years refined at plaintiff’s refinery may be adequately com-
pensated by damages at law, and .equity will not enjoin a violation of the
agreement.

In Equity. On motion for injunction pendente lite.

Bill by the Burdon Central Sugar Refining Company against Anne F.
Leverich to restrain the viplation of a contract by which defendant agreed
to have all the sugar produced on her plantation in the years 1887 and
1888 refined by plaintiffs.

A. Goldthwaite, for complainant,

Rouse & Grant, for defendant,

PArDEE, J. If the equity jurisdiction clearly appeared in this case
there would still be serious difficulty in granting the injunctioh pending
the suit, and perhaps on final decree. From the nature of the case an
injunction prohibiting the defendant from violating the contract by sell-
ing or refining her crop elsewhere than in complainant’s refinery is prac-
tically a decree for the specific performance of the contract,—for the
present year at least, as the crop is now being gathered, and must be
taken care of or totally lost. The effect of the injunction pendente ther
is to decide the case on the bill and affidavits, and leave the defendants
to be heard afterwards. And besides this, there is grave doubt in my
mind as to whether the suit heretofore instituted by the defendant against
the plaintiff for damages and for a rescission of the contract on account
of alleged breaches is not an insuperable objection to a decree for specific
performance pending such suit. It would present a curious look if],
while one party is asserting at law a suit for damages for the violation
of a contract, the other party is enforcing the contract by an injunction
in the nature of a decree for a specific performance. “If in any case the
parties have so dealt with each other in relation to the subject-matter of
a contract that the object of one party is defeated, while the other party
is at liberty to do as he pleases in relation to that very object; or if in
fact the character and condition of the property to which the contract is
attached have been so altered that the terms and restrictions of it are no
longer applicable to the existing state of things,—in such cases courts of
equity will not grant any relief, but will leave the parties to their rem-
edy at law.” 2 Story, Eq. Jur. § 750. In a case in Virginia, where an
action of covenant was brought on articles of agreement for the convey-
ance of an interést in an estate, the defendant was not allowed to bring
a bill to enjoin the proceedings and for a specific performance. Longv.
Colston, 1 Hen. & M. 110. If the present bill asked also for an in-
junction to stay the suit at law, the case would be exactly like the Vir-
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ginia case just cited. However these matters may be,~and I have re-
ferred to them because argued,—it seems to me that there is no equity
jurisdiction in the present case, because the complainant has a plain and
adequate remedy at law. There is no doubt that the damages resulting
to complainant from a breach of or total disregard of the contract on the
part of defendant can be fully compensated in money, and from the nat-
ure of the contract and the couceded circumstances of the case, the
amount of such damages can be accurately proved and determined. It
is contended that because the contract is a continuing one, and covers
the crops of 1887 and 1888, and therefore the damages for the breach
cannot be ascertained before the crop of 1888 shall be made and refined,
that therefore the remedy at law is incomplete, and that it is not suffi-
cient that the remedy at law will after a time be complete and adequate;
it should be complete and adequate now. The answer to this is that the
complainant ought not to be allowed to recover for damages before the
damages are suffered, and that the remedy is adequate as long as it is
commensurate with the injury. In the case of Fothergill v. Rowland,
L. R. 17 Eq. 132, which was a case exactly in point, it was said by the
master of the rolls:

“To say you cannot ascertain the damage in a case of breach of contract for
the sale of goods, say in monthly deliveries extending over three years, is
to limit the power of ascertaining damage in a way which would astonish gen-
tlemen who practice on the other side of Westminster Hall. There is never
considered to be any difficulty in ascertaining such a thing.”

The contract in question is a Louisiana contract, and the rule of dam-
ages resulting from the inexecution of obligations as found in article 1934
of the Revised Civil Code is broad enough to protect the complainant.
As to where there is an adequate remedy at law, see Thompson v. Allen
Co., 115 U. 8. 550-554, 6 Sup. Ct. Rep. 140, and Buzard v. Houston,
119 U. 8. 347, 7 Sup. Ct. Rep. 249, and cases there cited., The motion
for an injunction pendente is refused.

Unirep Stares ». Mmsourr, K. & T. Ry. Co. & al.

(Circuit Court, D. Kansas. Qctober 81, 1888.)

1. PuBLic LANDS—LAND GRANTS—RESERVATIONS,

On bill to set aside the patent to even-numbered sections of land granted to
defendant railway company, the objection that these sections were not the
subject of %rant because of the New York Indian reservation under the treaty
of 1838 (7 Bt. U. 8. 550) will not be considered; the supreme court, in a
former suit against the same company, (118 U. 8. 682, 7 Sup. Ct. Rep. 66) hav-
ing held that the odd-numbered sections of the same grant were not affected
by that reservation. )

2, SAME—CONSTRUCTION OF GRANT. ,
Act Cong. March 3, 1863, granting land in aid of the L. L. & G. road, and act
. July 26, 1866, having been construed by the supreme court us in pari maleria,



