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McApawms et al. v. Boyer e al.
(Cireuit Oourt, 8. D. New York. October 15, 1888.))

CoRPORATIONS—MEMBERS AND STOCEHOLDERS—EVIDENCE—SUFFICIENCY—FICTI-
TIOUS CORPORATION.

On a libel for the amount due under a charter-party from an alleged corpo-
ration, it appeared that the respondents served, who were engaged in the
h?hterage business, had taken a lease in their own names, from the proprietor

a disinfecting apparatus, of an office for the representative of the alleged
corporation, and charged the money expended therefor, and also expenses
for stationery to be used in connection with the office, partly to the corpora-
tion and partly to its representative. One of the libelants testified that re-
‘spondents admitted that they were connected with the corporation, but this
respondents denied, and testified that they took the lease relying on the
agents’ representations that they would increase their lighterage business by

rocuring transportation of the disinfecting apparatus. ~ Held, that the find-
ing of the district court that they were not members of the corporation would
not be disturbed.

In Admiralty., On appeal from district court.

Libel by John McAdams and others, of the firm of John McAdams &
Sons, against Frank W. Boyer, Charles H. Boyer, and others to recover
the amount due under a charter-party, whereby the steam-boat Florence
was chartered by libelants to the Hastern Dispatch Transportation Com-
pany, in the name of John H. Martin. Libelants claimed that respond-
ents were identified in interest with the corporation, and introduced evi-
dence of entries in the books of respondents Boyer, charging money
partly to Martin, and partly to the corporation which he represented.
They showed also that respondents Boyer leased an office for Martin in
their own names, and furnished him stationery. Respondents were en-
gaged in the lighterage business, and explained these transactions by
showing that Martin made representations to them that by renting an
office for him from one Pollock, who was the proprietor of a d1smfectmg
apparatus, they would be able to supply him with lighters for the trans-
portation of its appliances, and that by reason of these representations
they took the lease for the office and furnished the stationery. - One of
the libelants testified that respondents Boyer admitted to them that they
were interested in the corporation, and this was denied by respondents.
In the distriet court Judge Brown delivered the opinion, as follows:

“Only the defendants Boyer were served with process, and the defense is
that they were not members of the company.

“The evidence shows that thie incorporation was intended to be formed uzn-
der the laws of New Jersey under the name of The Eastern Dispatch Trans-
portation Company.

“Not long before the execution of this eharter a certificate thereof statmo
the incorporation was filed in the county clerk’s office, but no such certxﬁcate
was filed in the office of the department of state, as was required by law, to
complete the incorporation of the company. The defendants Boyer are not
named in the certificate filed in the county clerk’s office. The other defendants
were named, including Martin.

“1f the Boyers were interested in the company, taking part as intended pro-
prietors in its business, and inlended to be inlerested in any profits that might
accrue from it, they would doubtless be held liable in this action.
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“The evidence on the libelants’ part consists mainly of some circumstances
showing dealings between Martin and the Boyers, which, it is claimed, are
sufficient to show a proprietary interest in the latter. These circumstances,
however, are comparatively trifling.’

“The entire management of the business of the company was in the hands
of Martin, who, through fair promises, and holding out to the Boyers expecta-
tions of very important increase in their lighterage business, in negotiations
wholly independent of the dispatch company, induced them to become security
for his office, which, through the landlord’s urgency, was done by their taking
‘a lease of office room in their own names for his benefit. This, with other
circumstances in the loan of some moneys, was doubtless calculated to create
a strong suspicion at least of their interest with him in the transportation
business, which, upon full consideration of the facts, I um satisfied did not
exist. All the circumstances relied on by the libelants do not lead beyond
suspicion or surmise, :

“The particular features of the case give no support to the theory that the
Boyers had any pecuniary interest in the transportation company, or that it
was designed to be carried on for their benefit. Martin turned out tobea vis-
ionary and unstable character, upon whom no dependence whatever could be
placed, and he disappeared before suit. ‘

“The libelants made no inquiry regarding Martin before the execution of

_the charter-party, nor till after default in payment.

“There is no element of misrepresentation or estoppel to the case. The ov-
idence is, in my judgment, insuificient to hold the Boyers in this action, and
the libel must therefore be dismissed, but without costs.” ‘

Whereupon libelants appeal.
' George B. Adams, for appellants.
Chas. E. ‘Crowell, for appellees.

LacoMBE, J. If the entriesin the books of the firm of Boyer Bros. were
before the court without explanation, they would seem to show that the
“Rastern Dispatch Transportation Company ”—concededly a myth—was
in fact the firm itself. The respondents, however, have given a plausible .
explanation of these entries. Such explanation is not inconsistent with
the theory of the defense, and will harmonize with the respondents’ per-
‘sonal testimony. Between the Boyers and the libelant, who was called
as.a witness, there is a direct conflict of testimony. The entries in the
books will not suffice as a crucial test of the relative veracity of these op-
posing witnesges, for the reason abovestated. Uponthe case as it stands,
therefore, I am inclined to follow the district judge, who saw both wit-
nesses, and believed the testimony of the respondents, rather than that
.of the libelant. The additional testimony taken in this court has not
materially changed the case. The decree of the district court is affirmed,
with costs.
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Ninte Nar. Bank ». Knox Counrty.
(Oircuit Court, B. D. Missouri, N, D. September 11, 1888.)

1. RA1LROAD COMPANIES—MUNICIPAL ATD—RECITAL IN BoND—ESTOPPEL.

A recital in & county bond, as follows: “This bond being issued under and
pursuant to orders of the county court *¥ * #* forsubscription to the stock
of the Mo. & Miss. R. R. Co.. as authorized by an act * * * entitled ‘An
act to incorporate the Mo. & Miss. R. R. Company, approved Feb. 20, 1865,””
does not estop the bondholder from showing that the bond was in fact issued
under a general law, especially as the records of the county court showed
that before the bonds were issued a vote was taken according to the general
law; that the bond register and published statement of the county debt de-
clared that the bonds had been issued under the general law; and that taxes
to pay interest bad been levied in violation of the special law, and according
to the general law for a period of seven years.

8. BaME. .

Such recital was not made as the basis of a contract about to be entered
into, but was merely a geueral recital, not intended as a definite statement of
matters of fact, on the faith of which the parties had contracted.

8. BAME—POWER OF COURT—SEVERAL LAWS—INSTRUCTIONS.

In an action on the bond. the jury were requested first to find whether the
county court intended to act under the special law or the general law. An
election had been held according to the general law, but, as the evidence
showed that there had been some discussion before the county judge as to the
legality of that election, and doubts excited as to the validity of a subscrip-
tion under it, the jury were instructed to find that the bonds were issued un-
der the general law, if the court in fact relied on both laws to support the
subscription; that it was competent for the courtto rely and act on both laws;
and that it might invoke the aid of any law, supposed to confer power on the
;zourt 1o make the subscription. Held, that the instruction was not mislead-

ng. i ] o
4. BAME—ELECTIONS—VALIDITY OF ORDER.

An order submitting to the voters of a county a proposition to subscribe
stock in aid or arailroad under the general railroad law of Missouri, need not
specify the name of the corporation, where the proposition describes the pro-
posed route of the road with the requisite certainty. B

At Law. On motion for new trial. _ :

Action by the Ninth National Bank of New York on certain bonds and
coupons issued by Knox county, Mo. The recital referred to in the
opinion was as follows:

“This bond being issued under and pursuant fo orders of the county court
* * * for subscription to the stock of the Mo, & Miss. R. R. Co., as au-

thorized by anact * * * entitled ¢ An act to incorporate the Mo. & Miss..
R. R. Company, approved Feb. 20, 1865.”

The rate of taxation to pay the bonds, if issued under the special act,
was one-twentieth of 1 per cent. annually, not sufficient to pay the an-
nual interest; but, if issued under the general law, pursuant to a popu-
lar vote, the rate of taxation to pay the bonds was unlimited. . On the
trial the jury were instructed by THAYER, J., as follows: o

“The controversy, so far as you are concerned, arises oveir the question
whether the bonds in suit were issued in pursuance of a power conferred on
the county by the thirleenth section of charler of the Missonri &jMissis‘sippi )
R. R. Co., or'by virtue of the seventeenth section of the general railroad law



