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MORRISON stat ". MIJ,LER et al.l

Ç(Jircuit Oowrt,8.n. New York. June20,1888.)

1. CUSTOMS DUTIES-VALUATION-SILK SPOT AND DOTTED NETS.
Silk spotnetsanddottednetsare dutiable at 60 per cent. ad, fJaTorem, and

not at 50 per cent. ad, fJalorlJm, undersection8 of the actof June80, 1864.
2. SAME-STATuTES-CONSTRUOTtoN-COMMERCIALMEANING.

In orderto determinethe commercialmeaningof a term in tariff acts. it is
not the meaningused in transactionsbetweenthe retail dealer on the one
side and the indiyidual purchaserat retail on the otherthat is to be considá
ered; 1 ut the �m�e�a�n�i�n�~ used betweenpartieswho are, on both sidesof the
transa(,tion,engagedIn that particular occupationas the businessof their
lives.

(8g11ab'U8by the �O�o�u�r�~�)

At Law¥
. Action by GeorgeA. MorrisonandothersagainstCharlesE. Miller and

others, as executorsof Chester�A�~ .Arthur, collector of customs,to re-
cover customspaid. Theáplaintiffs, Morrison, Herrmann& Co., im-
portedinto the port of NewYork in August, September,and October,
1873,certainnetsmadeof silk andoi silk and cotton; the silk in the
latterbeingthe componentmaterialof chiefvalue. Theywereclassified
for duty at 60 percent.ad valorem,underthe enumeratingclauseof sec-
tion 8 of tho act of June30, 1864. The plaintiffs, on the other hand,
claimed that tberatethey should properlybearwasbut 50 per centum
ad valorem,underthe last clauseof the samesection,imposingthat rate
lipon "all manufacturesof silk; or of which silk is the componentma-
terialáof chief-value,not otherwiseprovidedfor;" andbroughttheaction
to recoverthe differencebetween50 and60 percent. All further facts

.appearin the.charge.
EdwardHartley andBenjaminBarker, Jr., for plaintiffs.
StephenA.Walker,U. S. Atty., and MacgraneáOoxe,Asst. U. S. Atty.,

:for defendants.

LACOMBE, J., (charging jury.) Thesegoods in suit are coveredcon-
cededlyby oneor the other of two clausesin the tariff act. The one
clausecontainsan enumerationof a great many articles,madeof silk,
-asfollows: "Silk vestings,pongees,shawls,scarfs,mantillas,pelerines,
,handkerchiefs,veils, laces,shirts,drawers,bonnets,hats,caps,turbans,
ehemisettes,hose, mitts, aprons,stockings,gloves, suspenders,watch-
chains,webbing,braids,fringes, galloons,tassels,cords,andtrimmings:
sixty percentumad valorem." Theotheris: "Manufacturesof silk, or
C?twhichsilk is the compobentmaterial of chief value, not otherwise

ááprovidedfor: fifty per centumad valorem." First, asyou will perceive,
congressenumeratedwithconsidel'ableexhaustivenessarticlesknown to

"'it andkt'lown to be madeof silk,andaffixed to them a duty of 60 �~�~�r
cent.; andthen theyenacteda clausecoveringany silk article not prO.
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vided for in the first clause,rand to that secondclasstheyaffixed a duty
of 50 per cent. In orderto recover,the plaintiff mustsatisfyyou by a
fair preponderanceof proof that the articlesherearenot includedat all
in theenumerationof the first clause,which I haveread,-thattheyare
not eitherveils, laces,or webbing. Thequestion,then,to bedetermined
ináthe first placeis as to thesensein which congresshas used this lan-
guage. We all, in commonspeechand in commonwriting, repeatedly
usewordsto expressthings. Ifwewerechallengedasto whattheymeant,
or if someonewho heardwhatwassaid,or readwhatwaswritten, wanted
to know what wasmeant,we would appealat onceto ourgeneralknowl-
edgeof the receiveduseof the word in theEnglishlanguage,and,ifsuch
generalknowledgewere not sufficient to answerthe purpose,we would
turnto astandarddictionaryto find out whatthewordmeant. Let usfirst
apply this rule to theword "laces." "Lace" is definedby Websterasbe-
ing "a fabric of fine threadsof linen, silk, or cotton,interwovenin a net,
andoftenornamentedwith figures; adelicatetissueof thread." Now, it
is plain uponall theevidence,andevenwithout theevidenceuponanin-
spectionof the goods,that they are covered by that termj and, were
it not for anotherrule of interpretationwhich thecourts apply to tariff
acts,therewould be no questionat all for you here. This other rule.
however,may be thus stated: Inasmuchas the tariff acts deal with
imports,andareconcerltedwith mattersof tradeawl commerce;andin-
asmuchasmerchantsandImportersquite frequentlydistort theoriginal
meaningsof worda, either by expandingthem, or by restricting them,
so that in the trade they meannot preciselywhat they do in common
speech,it is assumedáthat congress,when dealing with trade,usesthe
technicalwordsof tradewith thesamemeaningthatthetradeusesthem.
The plaintiffs, in orderto takethemselvesoutof theoperationof this first
clause,containingthe long enumerationof articles,undertaketo show
that by an applicationof this principle thesenets in controversyare
taken out of the enumeration,and are no longerto becoveredby the
word "laces." Theyhaveintroduceda greatdeal of testimony,which is
not disputedat all by theotherside. Thewitnessesfor plaintiff and de-
fendantalike agreethat thesegoodsare nniversallyknown as"nets," as
"spotnets,"andas"dottednet." That,however,is notall thattheplain-
tiff'must do. To illustrate: Wheatis a grain; 'and no amountof testi-
mony thatwinter wheatwasneverboughtandsold in tradeby anyother
nametban"winter wheat,"-thatthatwasthe only namethatwasused
with regardto it, and that it wasneverknown asgrainin trade,-would
take it 01;lt froma..classificationof "grains," unlessit was also shown
that the word "griiin" hadbeendistortedfrom its naturahneanibg,and
wasusedby thetradein arestrictedmeaning,coveringcerealsother thaná
wheat. So here,in order to take this classof goods,which, underthe
definition in the dictionary, is coveredby the word "laces,"out of that
classof goods,he must satisfy you by a preponderanceof proof that
the word "laces"or "silk laces"(which are the precisewordsusedhere)
at the time of the passageof this act had, in tradeand commercein this
country,a particulartechnical trade meaning,and that thatparticular
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trademeaningexcludednets. Unless he has satisfiedyon or that, he
is not entitled to recover. I shall not undertaketo recitewhat the evi.
denceisupon that subject. You have beardit, and are entirely com-
petent,and it is your peculiarfunction, to weigh the testimonyand eviá
denceof the respectivewitnesses;and I haveno doubt thatexactlywhat
they have said is aspresentto your mind as it is upon the noteswhich
I have here. The question,then, which you have to decide is simply
this: Hadthewords"silk laces"a definitetrademeaning,differentfrom
its meaningin the ordinary usesof the En.;lish languageas spokenhere
when congresspassedtheseacts? If you arrive at the conclusionthat
it had, then, as so used,did it exclude"nets?" If you answerboth
thosequestionsin the affirmative, your verdict mustbe for the plaintiff.
If you cannotor do notanswerboth of thosequestionsin theaffirmative,
then your verdict mustbe for the defendant,

I havehadseveralrequeststo chargepassedto me by the plaintiff.
The first threeI decline to charge,other than as parts of them are al.
readycharged. The fourth is this:

"Thattheopinionof witnessesasto whetheror not laces.ornets are the
samecommercialarticle, �~�u�s�t beconfinedto the businessof buyingandsellá
ing anddealingwith themasarticlesof commerce,andconsiderationsderived
from sourcesunconnectedwith thebusinessof buying and selling,or trade,
areof no valuein determiningthatquestion."

I so chargeyou. That is to say,when we want to find out what the
meaningof a word is generally;we appealto our own knowledgeof the
English language,or, if we find that thatfails us,we go to thedictionary;
but if wewanttofind a specifictrademeaning,weobtainthattrademean-
ing from testimonyof thosewhoarein thetrade,andfrom theknowledge
that they haveacquiredby buying,selling, anddealing.

. Mr. Chxe. I askyour honorto chargethe jury that in so �c�o�n�s�i�d�e�r�i�n�~
tradetermsthey shall considerthe termsasusedby importersarid large
dealers,and not asusedby the retail dealerson the one band and �t�h�~
individual purchasersat retail on the other.

The Court. It is not the small retail trade-wherethe tradesmenOn
the onesidemeetson the other with the individual buyer, who knows
nothingabout the �t�r�a�d�~�a�t large-thatyou are to consider;it is trade
asconductedbetweenpartieswho are, on both sides of the transaction,
engagedin that particularoccupationas thebusinessof their lives. .

Thejury thenretired,andsubsequentlyrendereda .vllrdict fOl' the defend-
ant¥.
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WEILBACHER et al. "'. MERRITT, Collector of Customs.
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1. CuSTOMS DUTIES-CLASSIFICATION-GLUCOSE AND GRAPE SUGAR.
Glucose and grape sugar are not dutiable as "burnt starch or gum substi·

stitute," as provided for in Rev. St. U. S. II 2504. Schedule M. but are properly
assessed as non-enumerated manufactures, under section 2516.

2. BAlfE-AcTION TO RECOVER EXCESS-PROVINCE OF JURY.
The question whether a particular importation, on which a duty has been

imposed. is properly included in a particular name of a substance as employed
in the tariff laws, is for the jury, and not the court.

8. SAME-MEANING OF TERMS.
The definition of the terms "gum substitute, or burnt starch," as used in the

tariff law, (Rev. St. U. S. II 2,304,) is for the jury, where there is evidence of a
trade usage of one of the terms; the word "or" in the statute possibly having
been used to refer one phrase to the other for explanation.

4. SAME.
The terms "'gum substitute" and "burnt starch" are to receive the meaning

given them in ordinary commercial operations, unless a trade meaning differ-
ent from that in ordinary use is established by a preponderance of evidence.

5. SAME-SIMILITUDE CLAUSE.
Rev. St. U. S. §2499, imposing a tariff on articles not theretofore enumer· '

ated, "which bear a similitude, either in material, quality, texture, or the use
to which they may be applied," to any enumerated article, does not require
that the resemblance should be in all of the four particulars mentioned; but
the similitude must be a substantial one, importin,lt not merely adaptability to
sale as a substitute, but referring rather to the employment of the article, or
its effect in producing results.

Go SAME-PRESUMPTION-AcTS OF ()OLLECTOR.
The presumption is that the collector of customs acted rightly in' imposing

a duty on imports, and the burden is on one contesting the validity of the
duty, to show that it was not properly imposed under the tariff laws.,

At Law. Action to recover back alleged excessive duties.
_The plaintiffs, Paul Weilbacher and another, in the years 1880 and
1881 imported into the port of New York certain importations of glucose
and of grape sugar. These goods were classified for duty by the defend-
ant, Edwin A. Merritt, collector of customs, at 20 per cenLad valorem,
as non-enumerated manUfactures, under section 2516 of the Revised Stat-,
utes. The plaintiffs, however, claimed that the proper rate was but
10 per cent. ad valorem,on the grounds: First, that the importations
were actually burnt starch and gum substitute, and therefore dutiable
at the latter rate, which is imposed upon burnt starch or gum substi-
tute by ScheduleM,' § 2504, Rev St.; or, second,that they bore such a
similitude in the material, quality, texture, and use with burnt starch
or gum substitute that by the operation of section 2499 of the Revised
Statutes they were properly dutiable at the rate borne by burnt starch
or gum substitute. This action was brought to recover the difference
.between 20 and 10 per cent. The plaintiffs adduced testimony tending
to show that both glucose and grape sugar, on the one hand, and thegum
�s�~�b�s�t�i�t�u�t�e or burnt starch of commerce, were starch .products, and were
produced by the application of heat to starch; that chemically they were
alike; that dextrine, which is gum substitute, as it appears chemically


