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"On March 3, 1883,whenthis act was passed,wasthecharacterof these
tiles such,andhadtheiruseup to thattime beensuch,that theywould fairly
beincludedwithin the term'pavingtiles,' asusedby congressin thesection
quoted;that is, thesectionprovidingfor a dutyonbrick, fire-brick, andr,:>of-
ing andpaving tiles?" .

Now, youwill perceive,in the first place,that it is immaterialwhether
or not they arenow usedfor paving. Congresslegislatedunderthefacts
asthey wereat the time; and you will further perceivethat their useat
that time for such purposesmust have been sufficiently substantial,
when comparedwith their otheruses,if any, to suggestthis particular
kind of tile to anyonewho might at that time be preparingan exhaust-
ive list of pavingtilesor tiles for paving. If-taking into consideration
the condition of the trade at that time, the size, the composition,the
characterof thesearticles, their adaptabilityto uses,and the usesthey
wereput to at the time the act was passed-youaresatisfied that they
werethenpavingtiles, your verdictwill be for the plaintiff; otherwiseit
will be for the defendant.

Verdict renderedfor defendant.

BRIGHTLEY ". LITTLETON et 01.1

(Oireuit (JO'U1't, E. D. Pennsylvania. November24, 1888.)

t. CoPYRIGHT--WHAT WILL.BE PROTECTED-BLANE:LEGAL FORMS.
A blank form of aRplicationfor a licenseto sell liquor at retail. composed

of threeblanks.-a¥petition,"a"bond andwarrant, 'anda"justification,"-
all intendedto befilled up andfiled by the applicant,is includedin the tem
"book," andis the subjectof a valid copyright.

I. SAME-ORIGINALITY.
A seriesof forms, preparedin accordancewith acertainstatute,minorparts

in eachbeingold, but socombinedwith partsdrawn in pursuanceof thestat-
ute asto makea completeform, possessessufficientoriginality to betheásub-
ject of a copyright.

& �S�A�M�E�-�I�N�F�R�I�N�G�E�M�E�N�~
Wherepartsof a seriesof forms are identicalwith thoseof a former copy-

rightedseriesexceptfor a word or two insertedin severalplaces,thewhole
seriell showinga substantialidentity, and the counselemployedto draw up
thesecondseriesackn9wledgeshaving the first beforehim while sodoing,
thesecondserieswill be regardedasacopyof thefirst, andan infringement.

In Equity. Bill for infringementof copyright..
Theplaintiff wasthe authorof a seriesof blank forms intendedto be

filled in by the applicantfor a licenseto sell liquor at �r�e�t�a�i�l�~�r�i�d�e�r thell.Ct
of 1887. Littleton, theclerk of thecourtwhich hadjurisdictionto grant
thelicenses,causedanumberof similarformsto bedrawnupandprinted
by Geddes,andgiven or sold to the applicants. . ..

I Reportedby C. B. Taylor, Esq.,of thePhlladelphiabar.
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F. F. Brightley, pro se.
David W. SeUers,for defendants.

BUTLER, J. The plaintiff's copyright is valid. The act of congress
provides that "any citizen of the United States * * * who shall bl\
the author, inventor, designer, or proprietor of any book, map, chart, dra-
matic or musical composition, engraving, cut, print, photograph, draw-
ing, chromo, statue, or statuary, * * * shall, upon complying with
the provisions of this chapter, have the sole liberty of printing, publish-
ing, * * * and vending the same." This act is founded on the
constitutional provision which confers on congress the power to protect
authors ancl inventors in their respective works. The object of the act
and constitutional provision, as expressed, is"to promote the progress of
science and useful arts by securing to authors and inventors the exclusive
right to their respective writings and their 'discoveries." The language
of the act must be read in connection with the constitutional provision,
and be so construed as to promote the object and conform to the purpose
expressed therein.
If the question before me were new, I might find some difficulty In

sustaining the plaintiff's claim. The statute, however, has heen so lib-
erally construed as to make it embrace within the term "book," every
character of publication; whether a volume, pamphlet, newspaper ar-
ticle, calendar, or catalogue. In this construction our courts have
simply followed those of England in their interpretation of similar hm-
guage contained in the English statute. The matter must be original
and possess some possible utility. The originality, however, may be
of the lowest order, and the utility barely perceptible; Drone, Copyr.
210. It has been repeatedly held that a book of forms is entitled to the
protection of the statutes. The plaintiff's forms are original in the sense
here involved. They are founded upon and are adapted to the require-
ments of the Pennsylvania statute of 1887, relating to the sale of liquors.
While minor parts of each form are old, they are so combined with the
parts drawn in pursuance of the statute as to make a complete form.
To prepare such instrnmentsrequires some learning, and involves some
literary labor; quite as much as the compilation of facts or figures, or ex-
tracts from books. Such compilations are entitled to a copyright, under
the construction given to the statute; Drone, Copyr. 208-210. The
plaintiff's right, however, protects him only against transcribing and
publishing his forms; in other words, against the appropriation of his
work. It does not confer upon him a monopoly of the forms required
by the statute of 1887. Anyone is at liberty to prepare and publish
such forms, and it is immaterial that they may resemble his, or be sub-
stantially �i�d�~�n�t�i�c�a�l with them, provided they are not copies. The re-
quirements of the statute in this respect are simple, and all forms pre-
pared in pursuance ofthem by different individuals must necessarily have
close resemblance to each other.
Have the defendants infringed? They have printed and published

forms identical in most respects with the plaintiff's. The petitions,
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from the paragraphmarked with the figure 4 to the end, (excludillg
the affidavit. which may have been copied from any other,) are iden-
tical, exceptwherea word or two has been addedby defendantsin two
or three instances. The sameis true of the bondsand warrantsof �a�t�~
tomey. In the justification of sureties, the only difference is in the
addition by defendantsof two lines at the close. Were �t�h�e�s�~ forms
copiedfrom the plaintiff's? The plaintiff's forms, with othersdrawnby
�d�i�f�f�~�r�e�n�t individuals, wereplacedin the handsof counselby Mr. �L�i�t�t�l�e�~

ton, with instructionsto prepareforms to meet the requirementsof the
statute. Betweenthe plaintiff's and the othersso placed in counsel's
hands,thereis suchdifferenceas would naturally be expectedin forms
preparedby different individuals. A variationin language,in arrange-
mentof partsandsentences. Theidentity existingbetweentheplaintiff's
and thosepublishedby the defendants,takenin connectionwith thefact
that the counselwho ,preparedthe defendants'had the plaintiff's before
him, justifiesand demandsaconclusionthat thedefendants'weremainly
copiedfrom the plaintifPs. Especially is,this so in theabsenceof any
positiveevidenceto thecontrary. Thecounsel,whenexaminedasa wit-
ness,doesnot appearto havebeeninterrogateddirectly respectingit, and
his testimonydoesnot cover the point. What he saysamountsto no
morethanthathepreparedtheforms afterhavingexaminedthosebrought
him, andfound them defective. In so far, therefore,asthe defendants'
forms are identicalwith the plaintiff's, I must and do regard them as
copiedfrom the latter. Forthe injury which thepllJ.intiff mayshowhas
resultedto him from this appropriationof his work the defendantsmust
respondin damages.

To avoid the dangerof misapprehension,it is properto saysomething
further, althoughwhat hasbeensaid is sufficient to disposeof the ques-
tion beforeme. The plaintiff's objectin obtaininghis copyrightappears
to havebeen,not so much to securethe monopolyof selling his work as
a book of instructionsto thosewho contemplatedproceedingsunder the
statuteof 1887,asit was to securea monopolyof theuseof his forms in
suchproceedingsas petitions,bonds,etc., thus entitling him to enjoin
individualswho may buy his work, againstemployingandfollowing it in
the preparationof petitions, bonds, etc., for their own use in Court.
When the questionariseswhetherhis right securessuch a monopoly, !J,
differentcasewill bepresentedfrom thatnowdecidw. Possiblytheques-
tion may arisein the assessmentof damageswhen the extent and value
of the plaintiff's right are.underconsideration. A decreemay be pre-
paredin accordancewith the foregoingopinion.
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UNITED STATES V. CLARE:.

(Ctrcuit Court, D. Minnesota. December14, 1888.)

POST-OFFICE-OFFENSESAGAlNsT POSTAL LAWS-OBSCENE MATTER-INDICT-
ME1'T,

An indiotmentunderRev.St.U. S. ¤3893.chargingthatdefendantdid know-
ingly deposit for mailing and deliverycertain obscenepictures,etc., is not
opento the,objectionthat it is nOot allegedthat thedefendantknewthe char-
acterof thatwhich he deposited.1 ' ,

Indictmentfor Mailing ObsceneMatter.
Goo. N. BaxterandHenry C. Wood,.for plaintiff:
Gould &- Snow,for defendant.

BREWER,J. This is a motionin arrestof judgment. Theindictment
chargesthatthedefendantdid unlawfully andwillfully, knowinglydeposit
andcauseto be depositedformailing and delivery,in apost-officeofthe

,United States,to-wit, the post-officeat Wiscoy, in said district of Min-
'nesota,a. oertain lewd, obscene,and lascivious picture of an indecent
'cl1aracter,etc. The indictment does not separatelycharge both the
knowingly depositingof somethingin the post-office,and also that the
defendantknewthat this which hedepositedwasobscene;and the point

; is madethat the gist of the offenseis that heknew the characterof that
, which he deposited,and that,in the absenceof suchan allegation,the
indictmentiadefective. The indictmentfollows the statute. That, of
course,is not alwaysconclusive,for it is settled by the supremecourt

:of ,theUnited Statesthat it is not sufficient in anindictment"to setforth
the,offensein the wordsof the statute,unlessthosewordsCJfthemselves

'fully, directly; andexpressly,without anyuncertaintyor ambigUity,set
'forth all the elementsnecessaryto constitutetheofl'enseintendedto be
punished;andthe fact that the statutein question,readin the light of
thecommonlaw and of otherstatuteson like matter,enablesthe courL
,to infer theintent of the legislature,doesnotdispensewith the necessity
,ofalleging all the facts necessary'tobring the casewithin thai intent."
m,s.�V�~ Carll, 105 U. S. 611, and casescited. Yet there is always a.

'pre.sumptionthatthelanguageof the statutefully describesthe ofl'ense
intendedto be punished,andconsequentlythatanindictmentusingthat
'languagealsofully describestheoffense. Now, thestatute(section3893,
�,�R�e�~�A�3�t�.�) declares'thateveryohscene,lewd, or lasciviousbook, etc., is
herebydeclaredto be nOli-mailablematter,andshall not beconveyedin
the mails, nor delivered from any post-office,nor by any letter carrier;
and then adds that any personwho shall knowingly depositanything
declaredto be non-mailable,shall be deemedguilty of a misdemeanor,
etc. The mattermailedasdescribedin the indictmentwas unquestion-

lIn U. S. v. Chase,27 Fed.Rep.807, an indictmentsimilar to that in the principal
casewashelddefectivein matterof form only, andcuredby Rev.St.U. S.¤ 1025. For
full discussionsof theoffenseof mailing obscenematter,seeU. S. v. Mathias,86 Fed.
Rep.892,andcasescited.


