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Unitep STATES 9. WHALEY o al,
(Cireuit Court, 8. D. California. December 15, 1888.)

Inpiaxs—HoMICcIDE—STATUTES—NOTICE.

Act Cong. March 8, 1885, provides that “immediately upon and after the pas-
sage of this act all Indians committing against the person or property of an-
other Indian or other person any of the following crimes, namely, murder,
manslaughter, ” etc., shall be subject to the same laws, and tried in the same

. courts, as are all other persons. - Held, on indictment of Indians for the kill-
ing of avnother Indian, in obedience to tribal regolutions, thatit wasno defense
that defendants never had notice of the statute.

- Indictment of Bill Whaley, Pancho Francisco, Salt Lake Pete, and Juan
"Chino, (Indians,) for murder.

.George J. Denis, for the United States. George W. Knoz, for defend-
‘ants.

Ross, J. The defendants, who are Indians, are charged by the in-
dictment in this case with the murder of one Jusn Baptista, also an In-
-dian, :committed on the Tule River Indian reservation, within the state
of California, all of the parties at the time sustaining the usual tribal re-
lations. - When' the case was called for trial the district attorney stated
that the proof would. be such that a verdict of guilty of murder could
not be procured, nor could he contend for it, and. therefore consented
that the defendants be permitted. to withdraw their: plea of not guilty,
and enterone of gnilty of manslaughter, which they desired to do.. That
was accordingly done. To enable the court to give proper judgment, the
counsel for the respective parties then agreed upon most of the facts of
the case; and as to one or two points, upon which they were not entirely
agreed, witnesses were, by their joint request, heard. These proceedings
developed this state of facts: The defendants were members of an In-
dian tribe, domiciled upon the reservation named, and the deceased was
an Indian doctor, who, in the course of his treatment of the members
of the tribe, had been so unsuceessful as to induce the belief on the part
of its members that he had, been systematically poisoning his patients.
About 20 of their number had been treated by him, and under his treat-
ment each of them had died, . Finally one Indian, Hunter Jim by name,
who was a favorite with the tribe, became, under the doctor’s treatment,
very sick.. The mémbers of the fribe held a council, and informed the
doctor that if Hunter Jim died they would kill him. Jim did die. A
council was held, at which it was determined to kill the doctor, and the
four defendants were appointed to carry into effect that determination,
‘which they did, upon the reservation, the following morning, by shoot-
.ing.him.. . S
~ Had this homicide been committed prior to the passage of the act of
congress of March 3, 1885, this court would have had no jurisdiction of
the offense, for the government of the United States had theretofore per-
mitted the Indians preserving their tribal relations to regulate and gov-
ern their own internal and social relations, But by the act of 1885 con-
gress made a radical change in that policy, and therein enacted:
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“That immediately upon and after the date of the passage of this actall In-
dians committing against the perpon or property of another Indian or other
person any of the following crimes, hamely, murder, manslaughter, rape, as-
sault with iptent to kill, arson, burglary, and larceny, within any territory
of the United States, and either within or without an. Indian reservation,
shall be subject therefor to the Jaws of such territory relating to'shid crimes,
and shall be triéd therefor in the same courts, and in the same manner, and
shall be subject to the same, penalties, as are all other persons charged with
the commission of said crimes, respectively; and the said courts are hereby
given jurisdiction in all such cases; and .all such Indians committing any of
the above crimes against the person or property of another Indian or other
person, within the boundarieés of any state of the United States, and within
the limits of any Indian reservation, shall be subject to the same laws, tried
in the same courts, and in the same manner, and subject to the same penal-
ties, as are all other persons committing any of the above crimes within the
exclusivé jurisdiction of the United Statés.” 23 St. c. 841, p. 862, § 9, p. 885.

The case of these defendants falls within the last class of cases pro-
vided for.-by this law.. The counsel for defendants contend with ‘much
earnestness that the law in questionshould not be held to:apply to them,
for the reason, as it is claimed; that they had no notice of it. If that
view should be adopted by the.court, the plea of guilty of manslaughter,
entered by the defendants, ¢ould not be permitted to stand, for of course
the court would not enter judgment in a case of which it had no juris-
diction. . The validity.of the act in both of its branches was determined
by the suprems court in the case entitled U. S. v. Kagama,'118 U. 8.
875, 6.8up. Ct.'Rep. 1109. Its terms are plain, and clearly embrace -
the offense. for which defendants: were indicted. Congress did not see
proper to provide that the law should not. take effect until the Indians
-should be notified of its provisions, but, on the contrary, enacted that
immediately upon and after the date of the passage of the act all Indians
committing any of the offenses described, within the designated places;
-shall be subjeet t0 the laws: therein preseribed. Clearly the court canriot
-hold the law:inapplicable to arry Indian who comes within its provis-
ions. - While the offense-comniitted by the defendants would, if com-
mitted by & white man, have of coutse been murder, it may’ be, in view
of the Indian nature, their customs, superstition, atid igrnorance, that in
the circumstances attending the "kilii‘-ng of the doctor there was wanting
the malice that is essential to constitute the crimé of murder. * It was
-that view that prompted the district attorney to say that he could not
contend  for a verdict of guilty of murder, and to consent to the with-
.drawal of the plea of not guilty, and ‘to the entry of a pléa of guilty of
manslaughter. And sincejustice should be tétipered’ with mercy, pet-
- haps the court may be justified, in*imposing sentente, in being movéd
by the same considerations, and in inflicting a punishment which, under
ordinary circumstances, wotld be-considered fartoo'light for 50 atroéious
werime. - The judgment of the court is that the defendants Bill Whaley,
‘Pancho Francisco, Salt Lake Pete, and Juan Chino, and each of them,
‘be imprisoned in the State Prigon at San Quentin' for the period of five

years from this date, and pay a fine of one‘délla‘r. o
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Jouxson v. Broorkryn & C. R..Co.
SaME v. STEmZnwAY & H. P. R. Co.
(Oircuit Court, E. D. New York. October 24, 1888.)

PATENTS FOR INVENTIONS—INFRINGEMENT—EXPIRATION OF PATENT.
An injunction against the infringement of & patent for an invention consist.
ing of & combination of known appliances, is not violated by usmg the com-
binationr after the expiration of the patent.

In Eqmty . On motion to punish for contempt.

* Duncan, Curtis & Page, for complainant, cited:

Birdsell v. Shaliol, 112 U. 8. 487, 5 Sup. Ct. Rep. 244; Suffolk C’o.v Hay-
den, 3 Wall, 815; Root v. Ratlwa,y o., 105 U. S. 189; Needham v. Oxley, 8
Law T. (N. §.) 604 Frearson v. Loe, 9 Ch. Div. 48; Boring Co. v. Marble
Co., 2 Fed. Rep. 856; Boring Co. v. Sheldon, 1 Fed. Rep. 870; Belting Co.
v, Magowan, 27 Ped. Rep. 111; Powder Co. v. Powder.Co., 9 Fed, Rep. 316;
‘Goodyear v. Mullee, 5 Blatchf 429; Hamilton v. mmons, 5 Biss, 77; Wells
¥, Railway Co., 19 Fed. Rep. 20; Craiyg v. Fisher, 2 Sawy. 345; McKay v,
Machine Co., 20 0. 6. 872, 12 Fed. Rep. 615; Welherill v. Zinc Co., 5 0. G.
460; Phdlzps v, City of Detroit, 16 0. G. 627 Wilson v. Sunpso'n. 9 How.
109; Chaffee v, Beiting Co., 22 How. 217; Farrmgton v. Coni., 4 Fish, Pat.
Cas. 216; Gotlfried v.Brewiug Co., 8 Fed. Rep. 822.

Frost & Coe, for defendants, cited:

Reaper Co. v. Johnston, 24 Fed. Rep. 7139; Mershon.v. Purnace Co., 1d. 741;
Lord v. Machine Co., Id. 801; Vuive Co. v. Valve Co., 26 Fed, Rep. 819;
KSafety-Valve Co.v. Gage Co., 113U S. 157, 5Sup. Ct. Rep 513; Boring Co.
v. Sheldons, 2 Fed Rep 303 Telephone Co. v. Kitsell, 35 Fed. Rep. 523.

LAcoMEE, J Complamant’s patent (Newman, No. 117,198, July 18,
1871) is for “the combination of an oscillating platform, arranued for op-
eration by the weight of the draught animals (of a horse car) w1th a,(hori-
zontally moving) switch.” In the combination only was found novelty
and invention sufficient to induce the court to sustain the patent. John-
son v. Railroad Co., 83 Fed. Rep. 499. Rocking or oscillating platforms
generally,-and a8 devices for automatic switches, were known to the art
before the date of Newman's invention. Honzontal]y moving switches
were also ald. It wae only the inventor’s “ingenious assembling of known
appliances” which Judge Coxe,.in the case above cited, recognized as
patentable, Inithe case at bar the use of several infringing machines in
defendants’ tracks being shown, injunctions were granted during the life
of the patent. Thereupon defendants ceased. the use of the patented
combination, disconnecting the oscillating tables from the switch-tongues,
and employing men or boys to operate the switches. '‘Some weeks, how-
ever, after the expiration of the patent, they substituted new sw1tch—
‘tongués for those in use when the injunction was. granted, connected
them with the oscillating tables, and are now using the combination of
parts thus formed. Complamant contends that thie is a violatiomof the
injunction, ahd moves to punish defendants for contempt. His pdtion
is based upon the principle that an infringing article or machine made



