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after the vessel reports arrival, within which to send her to a berth where
she can unload her cargo at once. This vessel had 232,000 feet.. Three
days were consumed before she was directed to her wharf at Harlem.
She arrived there some time on Saturday. Sunday and Labor Day (the
Monday fo]lowmg) mtervened both of which are holidays. She began
the discharge on Wednesday and finished on Saturday, discharging at
the.rate of 70,000 feet per day. Under the custom, which I think estab-
lished, to allow three days to find a discharging berth and the interven-
ing hohdays, I cannot hold the respondent bound to commence the dis-
charge before Tuesday morning. The vessel was then in readiness; but
the discharge was delayed till Wednesday, when it should have begun
on Tuesday. She is therefore entitled to demurrage for one day’s deten-
tion. Bowenv. Decker, 18 Fed. Rep.751; The Z. L. Adams, 26 Fed. Rep
655; Paquette v. Cargo of Lumber, 23 Fed. Rep. 301.
. The respondents were the New York agents of the shippers, and the
consignees and holders of the bill of lading; and after arrival they sold
the cargo and directed its delivery. They were interested in it to the
extent of their commissions on the sale, and were the persons who were
to pay the freight, and who in fact offered to pay it, without demur-
rage. Such a consignee, receiving and disposing of the cargo, is liable
for both freight and demurrage. Irzo v. Perkins, 10 Fed. Rep. 779; Neil-
sen v. Jesup, 80 Fed. Rep. 188; Reed v. Weld, 6 Fed. Rep. 304; Sprague
v. West, Abb. Adm. 548.

The libelant is entitled to a decree for $556.37 freight, and 825 the
stipulated rate of demurrage for one day, with interest and costs.

Unrrep StaTES v, THE FRANK BYLvia.
(District Court, N, D. Galiform'a December 24, 1888.)

1, BHIPPING—CARRIAGE OF PASSENGERS ON FREIGHT-BOAT.

A libel against a vessel for aviolation of law alleged to have been committed
in using or navigating a freight-boat for the carrying of passengers without
having been inspected as a passenger steamer, and obtaining a certificatespec-
ifying the number of passengers she can carr 6ysthh prudence and safety, is
not properly brought under Rev. St U. 8. § 4465, which forbids the takmg on
board of any steamer a greater number of passengers than is “stated in the
certificate of inspection. ,

2. Same.
Nor under section 4466 which provxdes for special permits to be issued to
“passenger steamers” engaged in excursions, allowing them to take on board
an additional number of passengers over and above the number specified in
the certificate. ‘
3. Samm.

But is properly brought under section 4499, which subjects to a penalty all

steamers “navigated without complying with the terms of this title.” .

In Admlralty On exceptions to libel filed against the steamer Frank
Sylvia, a freight-boat, for carrying passengers contrary to law.
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HorrMaN, J. The steamer libeled in this case was provided with a
certificate of inspection duly issued according to law. By the certificate
she was permitted to navigate, as 8 freight steamer, the bay of San Fran-
cisco or its tributaries, for the period of one year; butshe was not allowed
to carry ‘passengers. The libel alleges, in substance, that on November
6, 1887, she took on board and carried four passengers, she being then
employed as a freight steamer on a voyage from San Francisco. There
are great, and in my judgment insuperable, difficulties in bringing this
offense within the provisions of either section 4465 or section 4466. The
first of these sections forbids thetaking on board of any steamer a greater
number of passengers than is allowed by the certificate of inspection.
Section 4466 provides for special permits to be issued to passenger steam-
ers engaged in excursions, allowing them to take on board an additional
number of passengers over and above the number specified in the certifi-
cate. No penalty is denounced for carrying passengers on excursions in
oxcess of the number allowed by the certificate and the special permit.
For carrying passengers in excess of the number allowed by the certifi-
cate, the muster and owner are, by section 4465, made liable to any per-
son suing for the same, to forfeit the amount of the passage money and
$10 for each passenger beyond the number allowed. In the case at bar
the certificate licensed the vessel as a freight steamer, and no passengers
were allowed to be carried. The libel is founded on section 4499. This
section imposes on the master and owners a penalty of $500 for navigat-
ing a “steamer” without complying “with the terms of this title.” Itis
argued that the master and owner should have been sued under the pro-
visions of section 4465. But the steamers referred to in this and nearly
every other section of chapter 2,tit. 52, Rev. St., are ‘steamers “carry-
ing passengers,” or “passenger steamers.” They seem to be treated as a
class distinét from freight steamers, tugs, towing-boats, and yachts. The
certificate issued to a vessel of the former class of steamers, other than a
ferry-boat, is required to specify the number of passengers she can pru-
dently and safely carry; and for taking on board a greater number of
passengers than is stated in the certificate the penalties imposed by sec-
tion 4465 are incurred. But the certificates of inspection granted to a
freight-boat, tug-boat; etc., do not specify any number of passengers they
may lawfully carry. The violation of law alleged to have been commit-
ted in this case consists in using or.navigating a freight-boat for the car-
rying of passengers, which had not been inspected as a passenger steamer,
or obtained & certificate specifying the number of passengers she can
carry with prudence and safety. The offense denounced in section 4465
is the taking on board of such steamer passengers in excess of the num-
ber “stated in the certificate of inspection.” It is plain that she has not
committed this offense. If the penalty imposed by section 4465 for a
violation of its provisions had been imprisonment of the master, would
it be contended that an indictment against him for taking on board pas-
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sengers in excess of the number stated in his certificate could be sustained
upon proof that he had no certificate authorizing him fo carry any pas-
sengers whatever, and that he therefore could not have carried passengers
in excess of any number “stated” in the certificate of inspection? If the
language of the section had been, “a greater number of passengers than
allowed by law,” it might with more plausibility have been applied to
the facts alleged in this case. But the language is “a greater number of
passengers than is stated in the certificate of inspection.” It seems clear,
therefore, that some number must be so stated before the number actu-
ally carried can be deemed to be in excess of it. My opinion, therefore,
is that the libel is properly brought under section 4499, which subjects
to a penalty of $500 all steamers “navigated without complying with the
terms of this title, for which sum the vessel navigated shall be liable,
and may be seized and proceeded against in any district court of the
United States having jurisdiction of the offense.” A direct and primary
liability of the vessel for the penalty imposed is thus created, and the
geizure and proceeding in rem are expressly authorized by the statute.

I do not feel called upon, nor hardly at liberty, to consider the very
important question raised at the bar as to the constitutional right of con-
gress to require the inspection of steamers, or in any way regulate the
use of vesSels employed on the navigable waters of the United States, but
not engaged in foreign or interstate commerce. The validity of the laws
regulating the use, equipment, and navigation of vessels used on the nav-
igable waters of the United States, as well as those engaged in foreign or
interstate commerce, has long and almost universally been acquiesced in.
They are in their. object and effect salutary, and, in some particulars,
indispensable, to the safety of the foreign and interstate commerce, which
corigress has the unquestioned right to regulate, and the effect of a decis-
jon adverse to their validity would be so miomentous and far-reaching,
that'T consider it to be my duty, as district judge 6f the United States,
to assume their 'constitutionality, and to leave the question of their valid-
ity, in whole or in part, under the constitution, to be passed upon by a
higher tribunal. h '

De Corange v. THE CEATEAU MARGAUX.!
(District Court, 8. D, New York. December 18, 1888.)

CARRIERS—OF PASSENGERS—DEVIATION—DAMAGES.

Libelant purchased a passage ticket on steamer Chateau Margaux from New
York to Bordeaux. The ticket, like the company’s prospectus, expressly
stated that the passage would be direct, After the sale of the ticket, the

" steamer took cargo for Bantander, Spain, and sailed direct for that port, with-
out notice to libelant, and was consequently six days longer in reaching Bor-
deaux. Libelant proved no special damage arising from the delay, except
loss of time'and the annoyance incident thereto. feld, on suit brought to re-
cover damages for the delay, that the deviation was a breach of the contract,
and that libelant should recover the amount of passage money paid. ' :

'Reported by Edward G. Benedict, Esq., of the New York bar.



