180 FEDERAL REPORTER.

ings have been carried to consummation in thestate court. It would be
unfortunate if proceedings could run in two courts,—in the one court a
right of surface crossing being awarded, and in the other a decree for-
bidding surface crossing,—two independent and contradictory decrees of
different tribunals in reference to the same matter; that is, the matter of
crossing. And as the state court has unquestionable jurisdiction, as the
proceedings have been in strict compliance with the statute, as they have
passed into decree, as the Union Pacific Company could have made itself
a party to that record, and have insisted upon its rights, even if it was
not absolutely bound by that decree by virtue of its being a stockholder,
we think it would not be proper for this court to continue the restrain-
ing ordér. We therefore set it aside. '

Havverr, J., concurring.

Unrrep States v. Trinmpap Coar & GOKINQ Co.
(Cireuit Court, D. Colorado. January 10, 1889.)

Pusric LaxDs—RIGHT T0 PUrCHASE—PRIOR CONVEYANCE.

A purchase of coal lands from the United States, made by one authorized
by law to buy such lands, for the benefit and at the expense of a corporation,
under a previous agreement that the land should be conveyed to the corpora-
tion when the patent should issue, is legal, though the corporation could not
by law have purchased the land, some of its members having already exer-
cised their full rights to buy such public lands, as such previous contract is

- not prohibited under the statute relative to coal lands.

In Equity. On demurrer to bill, :

Bill by the United States against the Trinidad Coal & Coking Com-
pany to set aside certain patents to coal lands,

H. W. Hobson, for complainant.,

Chas. E. Gast, for defendant.

BreEwEeRr, J. The bill charges that defendant holds the title to six
guarter sections of coal lands; that the entries were made and patentsis-
sued to six individuals, naming them, who immediately conveyed to the
defendant, . The purchase price and all expenses were paid by the de-
fendant. It could not of itself purchase by reason of the fact that some
of its members had exercised their full right to purchase. As it could
not purchase directly, the contention is that it could not do indirectly
that which it could not do directly, and that it could not through the
instrumentality of these six individuals thus acquire title to these lands.
There is nothing to show that these six individuals did not have the
right to purchase; and the act of congress gives a right to purchase to
persons possessing certain qualifications, upon the payment of a certain
amount of money, the maximum being $20 per acre, which was paid in
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this case. So that the parties-who entered (the patentees) had the right
to purchase, and the government has received full pay,—the highest fixed
price for the lands it has conveyed. While it may be true as a general
proposition that a party may not do indirectly what he cannot do di-
rectly, yet when a new factor enters into any transaction it is limited
thereby. Now, the right to purchase existed in these six individuals.
They exercised that right, and it has gone; because, once exercised, it
ceases. That is a new factor which enters into this transaction. Again,
this is not one of those entries of land in which the party must by the
statute act in his own behalf alone, and file an affidavit that he is not do-
ing so for the benefit of others. No such provision exists in respect to
the purchase of coal lands. A party purchasing may contract before
his purchase to sell, and that contract may be enforced; and I know no
reason why he may not contract away his right to purchase, it being a
valuable right given by congress, having some of the elements of prop-
erty, and with no prohibition upon its sale. So that it amounts to this:
that while the ultimate purchaser—the party who paid the money—is
this defendant, which could not purchase directly, it is true that the
government has obtained full price for the lands, and also true that the
parties in whose names the purchase was made lost by their purchase
this property right given by the act of congress. There is therefore a
new factor in the transaction. Under these circumstances the govern-
ment cannot claim that it has been defrauded or wronged by the pur-
chase of these coal lands. The demurrer to the bill will be sustained.

RinsLEY v. Burravo, N. Y. & P. R. Co.

(Circuit Court, W, D, Pennsylvania. November 20, 1888.)

1. CARRIERS—OF FREIGHT—DISCRIMINATION,

The doctrine of Hays v. Pennsylwania Co., 12 Fed. Rep. 809, that discrimi-
nations by railroad companies in freight rates, based solely on the amount of
freight shipped, are unwarrantable, approved. N

2 BaME.

The larger proportionate expense attending the handling and transporta-
tion of a smaller shipment of freight does not, of itself, warrant a railroad
company, or a receiver operating the railroad, in charging a higher rate
thereon than was charged for & larger shipment. )

8. SaME. . :

Such increased proportionate expense does not differentiate the service per-
formed for the several shippers, nor the conditions or circumstances under
which it was performed.

In Equity. , .

In the matter of the petition of A. L. Couper, alleging that G. Clinton
‘Gardner, receiver of the Buffalo, New York & Philadelphia Railroad
Company, (appointed by the eourt,) had made undue and unreasonable
discrimination between himself and other persons in freight charges for
the transportation of oil, etc. ‘ T '



