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MzarmaNn v. Union Pac. Ry. Co.
\Oircuit Court, D, Colorado. January 10, 1889.)

MASTER AND SERVANT—NEGLIGENCE OF VICE-PRINCIPAL—PLEADING. )

In an action against a railroad company for the alleged negligent killing of
an engineer in defendant’s employ, by decedent’s engine colliding with an-
other in the yard, a complaint which avers that engineers were authorized
by a rule of the company to move their engines only on the signal of the
“helpers,” and that decedent saw the “helper” of the other engine, who gave
no signal, but that the other engine was moved in obedience to a signal of
the “master mechanic, having sole control of the yard,” is demurrable, as not
showing that such master mechanic occupied a position rendering defendant
liable for his negligence.

At Law. On demurrer to complaint.
Browne & Putnam, for plaintiff,
. Teller & Orahood, for defendant.

. Brewer,J. Inthe case of Mealman against the Union Pacific Railway

Company there is a demurrer to the complaint. The complaint charges
that Mealman, the deceased, was an engineer in the employment of the
defendant in its yards, running a switch-engine; that, driving that engine
towards the round-house, there was a collision between it and another
engine driven by another employe of the defendant, the collision result-
ing in the death of Mealman. His widow is the plaintiff in this suit.
The complaint avers that engineers were authorized to move their engines
only at the direction ot the helpers, and upon their signals, and that such
was the rule of the company; that Mealman saw the helper of the other
engine, and saw no signal, and that in fact he gave no signal, but the
cngineer of that engine started his engine onto the track upon which
Mealman was in obedience to the signal of some other party. Now, if
it stopped there, it would be a case where there would be the negligence
of one engineer causing injury to another engineer in the operation of two
engines at the same point. Within the rule laid down in Randall v.
Railroad Co., 109 U. 8. 478, 3 Sup. Ct. Rep. 822, and within the case
of Howard v. Railroad Co., in which I wrote an opinion, 26 Fed. Rep.
837, there would be no liability on the part of the defendant, it being
one employe’s negligence causing injury to another. Beyond that the
complaint goes on to aver that the party who gave the signal in obedience
to which the engineer of the other engine started his engine and brought
on the collision was the master mechanic, having sole control of the yard;
so the case presented is, where one having sole control of a yard issues
an order in disregard of the rules of the company, whether that act is
negligence imputable to the company. There is a line of cases, and there
is a doctrine which was recognized by my predecessor, Judge McCraRy,
to the effect that the mere matter of subordination determines the liability
of the employer; that wherever one party stands subject to the orders
of another party whom the company employs, the negligence of the latter
is the negligence of the company; so that, if a section boss is guilty of
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negligence whereby a section hand working under him is injured, the
company is responsible. In the case of Ross v. Railroad Co.,'he laid down
that doctrine in so many words. The case went to the supreme court,
and, while the judgment was affirmed, that court declined to commit
itzelf to that doctrine; and, while it sustained the judgment, did it upon
the theory that the party guilty of negligence in that case was the con-
ductor,~—one having the sole control and management of a moving train;
and said that by virtue of the large control and great responsibility vested
in him it was proper to hold him as a representative of the company, its
alter ego, a sort of vice-principal, arid his negligence the negligence of the
company. The other proposition has never yet been decided by that
court. I know that intentionally it declined to pass upon it in that
case. I do not believe the proposition as laid down by my Brother
McCraARy is law. I think it is necessaty, not merely that there should
be subordination, but that the party in-control should have such a de-
partmental control—such an extended authority—that the court may
justly say that he represents the principal, that he is a vice-principal:
the general superintendent, the superintendent of a division, superin-
tendent of roads and bridges, any party who has a department under his
control; and the supreme court says that a conductor stands in the
category. : '

It does not appear from the allegations of this complaint further than
that this master mechanic had sole control of this yard. Whether it was
a yard with one switch 'or two, a side track or two; whether it was a
trifling matter or a large and extensive responsibility; whether this sole
control was limited to the repairs of engines or things of that kind; or
whether it went to the entire business of a yard of such size and with so
extensive works and duties that the company is bound to put in charge
some man of experience, information and character,——one for whose acts
in all respects it should be held responsible,—is not sufficiently disclosed
by a mere statement that the party was a master mechanic, having sole
control of this yard. The size of the yard, the amount of responsibility
or vastness of the business intrusted to him, the extent of his control, is
not disclosed. I do not mean to say that he does occupy such a position
that he cannot properly be considered as in control of a department, so
that the company may be responsible. I simply hold that the complaint
as it stands is defective in that respect, and the demurrer will be sustained.

18 Fed. Rep. bi4.
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Brms v. UNITED STATES,
(Groutt Court, E. D. Missouri, E. D. January 2, 1880.)

1, URITED STATES DISTRIOT ATTORNEYS—COMPENSATION—~RES ADJUDICATA.
A decree by consent in an action brought by the government, taxing the
- district attorney’'s feées at a'given sum, is not conclusive that the district at-
torney is entitled to the amount taxed as against the government.
2 SAMEI:—RIGHT T0 COMPENSATION—INTERNAL REVENUE TaAx—ENFORCEMENT
© or LIEN. .
. An action to enforce the statutory lien for internal revenue taxes alleged to
' have.been evaded by defendant is “a civil action in which the United States
are concerned,” and which it is the duty of the district attorney to prosecute
-under Rev. 8t. § 771. .
8. BAME—AMOUNT OF COMPENSATION. : S
: For prosecuting such action the district attorney is entitled to'2 per centum
of the amount collected or realized, as provided by section 825. :
4, BAMR—EXCESSIVE ALLOWANCE—AUTHORITY. -

Authority to settle the case on payment of a given sum and all costs is not
authority to the district attorney to retain, as against the government, the ex-
cess of his fees, as tazed, over the amount allowed to him by statute.

5. SAME—CONSENT OF COMMISSIONER OF INTERNAL REVENUE. :
By consenting to the taxation of a greater fee in favor of the district attor-
' ney than-the statute allows, the commissioner of internal revenue cannot pre-
clude the government from claiming the excess. o
8, SaME—RicHT OF THE UNITED STATES. ‘ :

The excess of fees taxed and received by the district attorney over the
amount allowed by statute may be treated by the government as moneys in

- his bhands belonging to it. . :
7. 8aME—SET-OFF AND COUNTER-CLAIM. ‘ ‘

In a suit by the district attorney for compensation for other prosecutions,
the government may set off such excess under the act of March 38, 1887, pro-
viding for bringing suits against the United States; section 1 giving %u’x‘ipdic-
tion to determine set-offs on the part of the government, and section 6 requir-

- -ing a notice of set-off to be filed.

At Law,

Action by William H. Bliss against the United States for compensa-
tion for services in prosecuting certain “land fraud cases.” 24 St. at
Large, p. 505, § 1, provides “that the court of claims shall have jurisdic-
tion to hear and determine the following matters: * * * All get~
offs, counter-clajms, claims for damages, * * * or other demands
whatsoever on the part of the government of the United States against
any claimant against the government in said court. * * *”  Section
2 confers jurisdiction on the district and circuit courts, and by section
6 “it shall be the duty of the district attorney * * * to file a plea,
answer, or demurrer on the part of the government, and to file a notice
of any counter-claim, set-off,” ete. ‘

W. H. Bliss, pro se, and Cochran, Dickson & Smith, for plaintiff.

Thomas P. Bashaw, U. 8. Dist. Atty., for defendant.

THAYER, J. ‘The seventh section of “An aet to provide for bringing
suits against the government of the United States,” approved March 3,
1887, under which this suit'is brought, makes it the duty of the court



