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necessaryto ltvoideasyand'.maIiifestáevasionsofneutritlity';for arm,
ing on.tbehigh:seasiii not anactwithin the limits of anyotherjurisdic-
tion. No other sta.tehas any powerl control, or responsibility:.in the
matter,; butourown portsbecomein suchcasesthe real baseOf hostile
operations. It is otherwisewhenthe arming is designedto bein a for-
eign port,.andunder.theobservation,the control,and the responsibility
ofanothergovernment. That is not an attempthereto fit out andami
the vessel,but only' anattemptto sendher to a foreignport for arming.
The statutedoesnotincludethat,andoughtnot to beextendedto such
a case. There is no precedent,and no sufficient reasonfor it. Still
moreshoulda bonafidedeliveryto anindependentgovernmentbedeemed
to end the adventure,so far as our merchantsare concerned. Subse-
quent acts,under the authorityor permissionof that government,are
too remotefor the operationof our statute. And wheresucha bonafide
deliveryalone is the designof the owner and sbipper,the adventureis
commercialonly, and thereis no violation ()f section5283, whetherthe
articlesarecontraband,or arevesselsarmed or unarmed. The libel is
dismissed.á

HARDMAN et 01. 'V. BRETT.

Çh"'I'cuit(Jourt, 8. D. New York. February6, 1889.)

1. CARRlltRB-OP GOOD8-L1ABILl'rY FOR Loss-BET-OPF.
A common who has brought suit.againsta wrong-doerto recover

for the destructionQf goodswhich hadbeenintrustedto him for transporta-
tion. andhasrecoveredfor their amount,is liable to the ownerof the A'oods
for thesumrecovered.andcannotrecoupagainstthe claim the expensesin-
curredin the litigation with the wrong-doer.

S. MARINE INSURANCE-SUBROGATION.
Plaintiffs insureda cargoof lumberon a schooner.of whichdefendantwas

the managingowner. By a collision with a steam-ship,in which a courtof
the libel of defendant.decidedboth vesselsin fault, the cargo

waslost. The courtalsoheld that both partieswereliable for the full value
of the cargo.and thatthe steam-shipwasliable to the schoonerfor one-half
the damagedoneto the latter. Thesesumswerepaid, underorderof court,
to defendant'sproctor.who, after deductinghis fees,paid the residueto de-
fendant. Held. thatplaintiffs, who hadsucceededto therights of theowner,
could recoverthe full amountpaid to the proctor.withoutdeductionof proe'
tor's feesandexpensesof litigation.

At Law. ,
Action byHardmanandothersto recoverof oneBretta sumofmoney

receivedby him asthevalueof a cargoof lumberlost atsea,which.plain-
tiffs hadunderwritten. Trial by the court without a jury.

J. Lr.riMJMn Ward, for plaintiffs.
Wm. W. Goodrich, for defendant.

WALLACE, J. Theplaintiffs areunderwriters,who hadinsureda cargo
oflumbershipped.inJIDy, 1878, on the schoonerS.B.Hume, which
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cargowaslost by a collision betweentheschoonerand a steam-ship,and
sueto recovera sumof moneyrepresentingthevalueof thecargo,which
cameto the handsof thedefendantin theprogressof a suitin admiralty
broughtby the ownersof the schooneragainstthe steam-shipto recover
damagessustainedby the collision, including the lossof thecargo. The
plaintiffs havesucceededto the rights of theownersof the cargoby sub-
rogation. The defendantwas the managingownerof the schooner,and
the activepartyin prosecutingthe suit in admiraltyin behalfof theown-
ers. The libel in theadmiraltysuit averredin respectto the cargothat
the ownersof the schoonerwereentitledascarriersto recoverthe value.
The court decidedin the admiraltysuit that both the schoonerand the
steam-shipwerein fault for the collision, anddecreedthat both parties
to the suit were liable to the ownersof the cargo lost for the full value
thereof; andalsodecreedagainstthe steam-shipin favor of the ownersof
the schoonerfor one-halfthe damagessustainedby the schoonerin the
collision. The sumfound by thedecreeto be owing for lossof thecargo
was$3,496.92;and the sumawardedfor the half of thedamagesto the
ownersof the schoonerwas$4,426.22. After the decreewas rendered,
and pendingan appealfrom the district court to the circuit court, the
ownersof the steam-shippaid into court so much of the sum awarded
againstthe steam-shipaswould satisfy the claims of the ownersof the
cargo, to-wit, $3,496.92;and this was donein order that ownersof
the steam-shipmight dischargethemselvesfrom liability to the cargo-
owners in a suit threatenedor brought in anotherjurisdiction by the
cargo-ownersagainstthe steamáship. The decreeof the district court
having beenaffirmed by the circuit court upon the appeal,the owners
of thesteam-shippaid the balanceof the decree'to the proctor for the
ownersof the schooner;andshortly thereaftersuchproctormadean ap-
plication to the court, andobtainedan order, that the $3,496.92which
had beenpaid into the registry of the court by the ownersof the
shipbe to him in behanoftheownersof theschooner. This
orderwasapplied for by the instructionsof the presentdefendant,and
the defendantreceivedthe'moneyfrom the registryof the court,lessthe
sumof $1,000,which wasretainedby the proctorfor his servicesin the
cause.

The theoryofthepresentactionis thatthemoneypaid into court, and
'withdrawnby the interventionof the defendant,is the proceedsof the
cargo,for which the defendantis liable to the plaintiffs, who are the real
owners,asfor moneyhad and received. The defendantinsists that he
is entitled to retain out of thesemoneyssuchproportionof the expenses
ofthe litigation betweenthe ownersof the schoonerand the steam-ship,
including counselfees,as theamountrecoveredfor the cargobearsto the
whole amountof therecoveryagainstthe steam-ship;andheassertsthat
uponan adjustmentof the expensesincurredin the litigation upon that
basisonly the sumof $873.34remainsdue to plaintiffs.

Thedeliveryof goodsto a carrierfor transportationvestsin him a spe-
.cialproperty,whichauthorizeshim to maintainanactionagainstanyper-
son,whodisturbshis possession,or doesany injury to thegoods. Every
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baileebasa temporaryqualifiedpropertyin thethingof which possession
is deliveredto him by the bailor, which entitleshim to maintainanac-
tion againstany strangerwho injures it; and the rC'asonis becausehe is
answerableoverto thebailor, andoughtnot to be responsiblefor theloss
without beingableto resortto the-personwho was the original causeof
the injury. Story, Bailm. ¤ 93. A carrierby vesselfor hire, whether
strictly a commoncarrieror not, assumestheordinaryobligationsof a
commoncarrier, andis boundto carry the goodsshippedto their desti-
nation, unlesspreventedby the act of God or the public enemy,or the
act of the shipper,or one of the exceptedperils expressedin the caná
tract of shipment. The Maggie Hammond,9 Wall. 435; The Commander
in Chief, 1 Wall. 43,51; The Niagara v. Cordes, 21 How. 7. It is just,
therefore,that he should be permitted to indemnify himself from a
wrong-doeragainsthis liability to the shipperor owner. In prosecuting
the suit againstthe steam-shipthe defendantdid not assumeto act as
an agentfor the ownersof the cargo; buthe claimedto recoverthevalue
of the goodslost by virtue of his propertyin them as a carrier.
It is familiar law that the special right of propertyconferredby a bail-
ment is sufficient to enablethe bailee to recoverthe full value of the
propertyof a wrOlw-doerwho dest.roysit; andthis, whetherthe bailment
is for a consideratiull,or is merely a naked bailment. Thus a traveler
wasallowed to recoverin trover againsta steam-boatcompanythe full
valueof a satchelintrustedto his careby a friend, (Moran v. Steam-Packet
(b., 35 Me. 55;) and the finder of a jewel was permitted to recover its
wholevaluefor a conversionby a stranger,in theIleadingcaseof Armory
v. Delamirie,1 Strange,304. Inasmuchas the law doesnot allow a de--
fendantto bevexedtwice for the samewrong, a recoveryby the person
havinga specialproperty,andsatisfactionby thewrong-doer,discharges
the latter from all liability to the owner. White v. Webb,15 Conn.305;
Smithv.Jame8,7 Cow. 328; Harker v. Dement,9 Gill, 7.

When the defendantreceivedthe moneyin questionfrom the owpers
of the steam-shiphe therebyabsolvedthem from anyfurther liability to
the plaintiffs. Theplaintiffs took no partin thesuit,werenotconsulted,
and hadno opportunityto intervenein any way. As is saidin theopin-
ion of the court in The Commanderin Chief, supra, wubtlessthey might
haveintervenedandpetitionedthe court for the transferof the moneyto
them at any time the distribution of the fund in the registry of
the court. But they wereunder no obligationto do this, and were at
liberty then,as they had beenat any time after their right accrued,to
bring an actionagainsttheownersof the schooner,and recoverthevalue
of the cargo,which hadnot been delivered pursuantto the dutyof the
carrier. In such an action it could not be maintainedby the carrier
with any color of plausibility that he f<hould be permittedto retain,or
recoupagainstthe demandof the cargo-owner,anysumwhich he might
have expendedin prosecutinga suit broughtfor his own protectionand ¥
indemnityagainsta wrong7doerby whoseact thecargowas lost. Such
a defensewould be preposterousin a casewherethe lossof thecargowas
causedby the misconductof the carrier; and suchwas the fact in the



presentcase.áInsteadof briJ;lging SUQh asuit for thevalueof thecargo,
the plaintiffs haveelectedto suethe defendant,who hasreceiveda fund
which, in legalcontemplation,is the cargoitself. If the defendanthad
sold the cargoandreceivedtheproceeds.theplaintiffs couldmaintainan
actionagainsthim for the amount,upon the promiseimplied by law to
pay them to the true owners. What the defendanthas doneis equiva-
lent to that, becausehe had no l'ight to appropriatethe fund to any
otherobject than that of payingit to the true owners in order to exon-
eratehimself. Although he has not been guilty of a technicalconver-
sion,hehassoughtto retain moneyto which, asagainstthe plaintiffs,
he has no equitableclaim. The action for money had and received,
which is sometimestermed an equitableaction, affords an appropriate
remedyto the plaintiffs. If defendanthasallowedhis proctor to retain
part of the money, he mustaccountfor it as though he had received
it himself, and paid over to the proctor the amount,which the latter
retained. Judgmentisorderedfor the plaintiffs for thesumof$3,496.92,
with interestfrom October13,1885.

GOI.DSMITH v. TOWER HILL STEAM-SHIP Co.á

(Di8tJ'iCt Oourt, 8. D. New York. February20, 1889.)

OARRIERS OF LIVE-STocx-DELAYIN SAILING-EXPENSE OF KEEPING STOCX-
Loss OF WEIGHT-LIABILITY OF CARRIER. ?

Wherea steam-ship'ssailingday wasdelayed,andin consequencelibelant
broughtsuit to recoveralJeA'edloss for the keepof his live-stockwhile await-
ing shipmentundera prior contract,aswell asfor their lossof weightduring
suchdelay. but it appearedthatpartof the original lot wassent forward by
anothersteamer,and that the rest were sold in this city without any loss
proved,andthat the steamer'sdebywas without fault, and thatthe libelant
had early notice of the expecteddelay, held, that libelant had sustainedno
damageon the original lot. But the evidenceindicatingthaton asecondlot,
procuredon notice from the ship, therewas further delay, held, that libelant
wasentitledto recoverfor the keepandlossof weight on the lastlot.

In Admiralty. Libel for damagesfor delay in transportingcattle.
The respondentson the 22d of September,1888,agreedto transport

upon the next voyageof their steamerTower Hill, from New York to
London,275headofcattleand500headofsheepithecattleto beshipped
on noticeof the time of sailing', to-wit, aboutSeptember29th. On the
arrival of the steamershe was found to have sustainedsomedamage,
which would causedetention,at first supposedto be slight; and notice
wasgiven to the libelant that shewould sail on October3d. It wasaft-
erwardsfound that the damagesweremuchgreaterthan and

¥ the steamerdid not sail until the 15th, when she darried the agreed
numbero( cattleandsheep. The libel is to recoverda.magesfor theex-

I Reportedby EdwardG. Benedict,Esq.,of theNew York bar.


