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necessary fo avoid easy and manifest evagions of neutrality; for arm-
ing on the high:seas is not: an act within the limits of any other jurisdic-
tion. No other state has. any power, control, or responsibility in the
matter; but our own ports become in such cases the real base of hostile
operations. . It is otherwise when the arming is designed to be in a for-
eign port,-and under-the observation, the control, and the responsibility
of another government. - That is not an attempt here to fit out and arm
the vessel, but only an attempt to send her to a foreign port for arming,
The statute does not include that, and ought not to be extended to such
a case. There i3 no precedent, and no sufficient reason for it. - Still
more should a bona fide delivery to an independent government be deemed
to end the adventure, so far as our merchants are concerned. Subse-
quent acts, under:the authority or permission of that government, are
too remote for the operation of our statute. And where.such a bona fide
delivery alone is the design of the owner and shipper, the adventure is
commercial only, and there.is no violatian of section 5283, whether the
articles are contraband, ot are vessels armed or unarmed, The libel is
dismissed.-

HarDMAN et al. v. BRETT.
“(Cireuit Court, 8, D. New York. Februsry 6, 1889.)

1. CARRIERS—OF GoODS8—LIABILITY FOR Loss—SET-OFF.
. A common carrier who has brought suit against a wrong-doer to recover
. for the destruction of goods which had been intrusted to him for transporta-
tion, and has recovéred for their amount, is liable to the owner of the goods
for the sum recovered, and cannot recoup against the claim the expenses in-
curred in the litigation with the wrong-doer.
2. MARINE INSURANCE—SUBROGATION. :
Plaintiffs insured a cargo of lumber on a schooner, of which defendant was
- the managing owner. By a collision with a steam-ship, in which a court of
admiralty, at the libel of defendant, decided both vessels in fault, the cargo
was lost. The court also held that both parties were liable for the full value
of the cargo, and that the steam-ship was liable to the schooner for one-half
the damage done to the latter. These sums were paid, under order of court,
to defendant’s proctor, who, after deducting his fees, paid the residue to de-
fendant. Held, that plaintiffs, who had succeeded to the rights of the owner,
- could recover the full amount paid to the proctor, without deduction of proc:
tor’s fees and expenses of litigation. -

At Law. : ,
. Action by Hardman and others to recover of one Brett a sum of money
received by him-as the value of a cargo of lumber lost at sea, which plain-
tiffs had underwritten. Trial by the court without a jury.
J. Langdon Ward, for plaintiffs.
Wm. W. Goodrich, for defendant.

WALLACE, J. “The plaihtiﬂ‘s are underwriters, who had insured é cargo
of lumber shipped. in July, 1878, on the schooner S. B. Hume, which
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cargo was lost by a collision between the schooner and a steam-ship, and
sue to recover a sum of money representing the value of the cargo, which
came to the hands of the defendant in the progress of a suit in admiralty
brought by the owners of the schooner against the steam-ship to recover
damages sustained by the collision, including the loss of the cargo. The
plaintiffs have succeeded to the rights of the owners of the cargo by sub-
rogation. The defendant was the managing owner of the schooner, and
the active party in prosecuting the suit in admiralty in behalf of the own-
ers. The libel in the admiralty suit averred in respect to the cargo that
the owners of the schooner were entitled as carriers to recover the value.
The court decided in the admiralty suit that both the schooner and the
steam-ship were in fault for the collision, and decreed that both parties
to the suit were liable to the owners of the cargo lost for the full value
thereof; and also decreed against the steam-ship in favor of the owners of
the schooner for one-half the damages sustained by the schooner in the
collision. The sum found by the decree to be owing forloss of the cargo
was $3,496.92; and the sum awarded for the half of the damages to the
owners of the schooner was $4,426.22. After the decree was rendered,
and pending an appeal from the district court to the circuit court, the
owners of the steam-ship paid into court so much of the sum awarded
against the steam-ship as would satisfy the claims of the owners of the
cargo, to-wit, $3,496.92; and this was done in order that the owners of
the steam-ship might discharge themselves from liability to the cargo-
owners in a suit threatened or brought in another jurisdiction by the
cargo-owners against the steam-ship. The decree of the district court
having been affirmed by-the circuit court upon the appeal, the owners
of the steam-ship paidthe balance of the decree to the proctor for the
owners of the schooner; and shortly thereafter such proctor made an ap-
plication to the court, and obtained an order, that the $3,496.92 which
had been paid into the reglstry of the court by the owners of the steam-
ship be transferred to him in behalf of the owners of the schooner. This
order was applied for by the instructions of the present defendant, and
the defendant received the money from the registry of the court, less the
sum of $1,000, which was retained by the proctor for his services in the
cause,

The theory of the present action is that the money paid into court, and
withdrawn by the intervention of the defendant, is the proceeds of the
cargo, for which the defendant is liable to the plaintiffs, who are the real
owners, as for money had and received. The defendant insists that he
is entitled to retain out of these moneys such proportion of the expenses
of the litigation between the owners of the schooner and the steam-ship,
including counsel fees, as the amount recovered for the cargo bears to the
whole amount of the recovery against the steamn-ship; and he asserts that
upon an adjustment of the expenses incurred in the litigation upon that
basis only the sum of §873.34 remains due to plaintiffs.

The delivery of goods to a carrier for transportation vests in him a spe-
-¢ial property, which authorizes him to maintain an action against any per-
:son-who disturbs his possession, or does.any injury to the goods. Every
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bailee has a temporary qualified property in the thing of which possession
is delivered to him by the bailor, which entitles him to maintain an ac-
tion against any stranger who injures it; and the reason is because he is
answerable over to the bailor, and ought not to be responsible for the loss
without being able to resort to the person who was the original cause of
the injury. Story, Bailm. § 93. A carrier by vessel for hire, whether
strictly a common carrier or not, assumes the ordinary obligations of a
common carrier, and is bound to carry the goods shipped to their desti-
nation, uniess prevented by the act of God or the public eniemy, or the
act of the shipper, or one of the excepted perils expressed in- the con:
tract of shipment. The Maggic Hammond, 9 Wall. 435; The Commander
in Chief, 1 Wall. 43, 51; The Niagara v. Cordes, 21 How. 7. It is just,
therefore, that he should be permitted to indemnify himself from a
wrong-doer against his liability to the shipper or owner. In prosecuting
the suit against the steam-ship the defendant did not assume to act as
an agent for the owners of the cargo; but he claimed to recover the value
of the goods lost by virtue of his special property in them as a carrier.
It is familiar law that the special right of property conferred by a bail-
ment is sufficient to enable the bailee to recover the full value of the
property of a wrong-doer who destroys it; and this, whether the bailment
is for a consideration, or is merely a naked bailment. Thus a traveler
was allowed to recover in trover against a steam-boat company the full
value of a satchel intrusted to his care by a friend, (Moran v. Steam-Packet
Co., 35 Me. 55;) and the finder of a jewel was permitted to recover its
whole value for a conversion by a stranger, in the leading case of Armory
v. Delamirie, 1 Strange, 304. Inasmuch as the law does not allow & de-
fendant to be vexed twice for the same wrong, a recovery by the person
having a special property, and satisfaction by the wrong-doer, discharges
the latter from all liability to the owner. White v. Webb, 15 Conn. 305;
Smith v. James, T Cow. 328; Harker v. Dement, 9 Gill, 7. '

- When the defendant received the money in question from the owners
of the steam-ship he thereby absolved them from any further liability to
the plaintiffs. The plaintiffs took no part in the suit, were not consulted,
and had no opportunity to intervene in any way. Asis said in the opin-
ion of the court in The Commander in Chief, supra, d=ubtless they might
have intervened and petitioned the court for the transfer of the money to
them at any time before the distribution of the fund in the registry of
the court. But they were under no obligation to do this, and were at
liberty then, as they had been at any time after their right accrued, to
bring an action against the owners of the schooner, and recover the value
of the cargo, which had not been delivered pursuant to the duty of the
carrier. In such an action it could not be maintained by the carrier
with any color of plausibility that he should be permitted to retain, or
recoup against the demand of the cargo-owner, any sum which he might
have expended in prosecuting a suit brought for his own protection and
indemnity againsta wrong-doer by whose act the cargo was lost.. Such
a defense would be preposterous in a case where the loss of the cargo was
caused by the misconduct of the carrier; and such was the faet-in the
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present cage. Instead of bringing such a suit for the value of the cargo,
the plaintiffs have elected to sue the defendant, who has received a fund
which, in legal contemplation, is the cargo itself. If the defendant had
sold the cargo and received the proceeds, the plaintiffs could maintain an
action against him for the amount, upon the promise implied by law to
pay them to the true owners. What the defendant has done is equiva-
lent to that, because he had no right to.appropriate the fund to any
other object than that of paying it to the true owners in order to exon-
erate himself. Although he has not beeh guilty of a technical conver-
sion, he has sought to retain money to which, as against the plaintiffs,
he has no equitable claim. The action for money had and received,
which is sometimes termed an equitable action, atfords an appropriate
remedy to the plaintiffs. If defendant has allowed his proctor to retain
part of the money, he must account for it as though he had received
it himself, and paid over to the proctor the amount, which the latter
retained. Judgment isordered for the plaintiffs for the sum of $3,496.92,
with interest from October 13, 1885. _ :

GorpsMiTH 9. Tower Hrirl Steam-Saip Co.!

(District Court, 8. D. New York. February 20, 1889.)

CARRIERS OF LIVE-STOCE—DELAY IN SALING—EXPENSE OF KEEPING STOCK—
Loss or WEIGHT—LIABILITY OF CARRIER. =
Where a steam-ship’s sailing day was delayed, and in consequence libelant
brought suit to recover alleged loss for the keep of his live-stock while await-
ing shipment under a prior contract, as well as for their loss of weight during
such delay. but it appeared that part of the original lot was sent forward by
another steamer, and that the rest were sold in this city without any loss
roved, and that the steamer’s delay was without fault, and that the libelant
ad early notice of the expected delay, %eld, that libelant had sustained no
damage on the original lot. But the evidence indicating that on asecond lot,
procured on notice from the ship, there was further delay, %eld, that libelant
was entitled to recover for the keep and loss of weight on the last lot.

© In Admiralty. Libel for damages for delay in transporting cattle.
The respondents on the 22d of September, 1888, agreed to transport
upon the next voyage of their steamer Tower Hill, from New York to
London, 275 head of cattle and 500 head of sheep; the cattle to be shipped
on notice of the time of sailing, to-wit, about September 29th. On the
arrival of the steamer she was found to have sustained some damage,
which would cause detention, at first supposed to be slight; and notice
was given to the libelant that she would sail on October 3d. It was aft-
erwards found that the damages were much greater than supposed; and
the steamer did .not sail until the 16th, when she carried the agreed
number of cattle and sheepi ' The libel is to recover damages for the ex-

iReported by BEdward @. Benedict, Esq., of the New York bar.



