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«(Jt"rcuit (Jourt, S. D. Illinois. February 9, 1889.)

EMINENT DOMAIN-FERRIES-RECEIVERS-SALES.
While the Illinois water-craft act (act July 1, 1877) may prohibit the peti-

tioner railroad companies from condemning land on the,Ohio river at Cairo
for purposes of a ferry landing, yet where a leasehold interest in the land
sought to be condemned is in the custody of receivers of this court, and all
parties interested are before the court, leave will be granted the petitioners
to purchase the unexpired leasehold interest in the land mentioned in the pe-
tition, if the sale will not be detrimental to the interests of stockholders and
creditors of the insolvent.

Condemnation Proceedings.
Before GRESHAM: and ALLEN, JJ.
John M. Butler and Samuel P. Wheeler, for complainant;
E. L. R'U88ell, John M. La1l.8den, and Greene Humphre:g, for defend-

ants.

GRESHAM, J.; (oraUy.) The Cairo Transfer Company leased to the
Cairo, Vincennes & Chicago Railroad Company, for 10 years, a piece of
land on the bank of the Ohio river at Cairo, upon which the latter com-
pany constructed an inclined track, to enable it to transfer its cars to
roads terminating on the opposite side of the river, and receive cars from
that side. The St. Louis & Cairo Railroad Company owns a line of '
road terminating at Cairo, which it leased to the Mobile & Ohio Rail-
road Oompany, whose road terminates on the south side of the river,
immediately opposite Cairo, and these two latter companies are seeking
by this proceeding to condemn part of the land owned by the Cairo
Transfer Company, and the leasehold interest of the Cairo, Vincennes &
Chicago Railroad Company in the same, to enable the petitioners to con-
struct aIi incline and landing for the transfer of their cars, and thus
avoid the alleged unreasonable charges which are e::scacted by the own-
ers of the present transfer facilities. The legislature of Illinois, on July
1, 1877. passed an act known as the "Water-Craft Act," the first section
of which reads:
"Be it enacted by the people of the state of Illinois, represented in the gen..

eral assembly, that all railroad companies incorporated under the laws of this
state, baving a terminus upon any navigable river bordering on the state,
shall have, power to own for their own use any water-craft necessary in car-
rying across such river any cars, property, or passengers, trans{lorted over
their line, or transported over any railroad terminating on the side
of such river, to be transported over their lines: proVided,thatno right llhall
exist under this aet to condemn. any real est!te for ,landing for such water-
craft, or for any other purpose, and this act shall only apply to such railroad
companieilasown,the landing for such water-craft." ,
After describing the'lands sought to be condemned the petition states:
"That the business and operation of your petitioner's railroad requires the

construction of· a railroad incline on the Ohio river, in the city of Cairo, for
the transfer of cars across said river and the Mississillpi river, and to connect
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with similar railroad inclines of other railroads now in use on the other side
of snch river."
This is not an effort to condemn land to enable the petitioners to con-

struct an incline down to an existing ferry landing. There is no ferry
landing or structure upon the ground.sought to be condemned, and the
petitioners are therefore seeking to condemn land for a landing, as well
as land to reach a landing. When this question was before us last year,
(Rau7'Oad Co. v. Thomas, 34 Fed. Rep. 774,) I stated that I thought it
was within the water-craft act, and I still think so. The district judge,
however, is of opinion that the facts stated in the petition do not bring
1t within that act. It may be that the act is not an obstacle to the con-
demnation of land to enable a railroad company to reach an established
ferry, as such a proceeding would not be an appropriation of land for a
landing; but that question is not before us. It is conceded that there is
no ferry landing or superstructure upon the land sought to be condemned,
and.it follows that the petitioners are seeking to appropriate land for
a landing, which is expressly prohibited by the statute. If it be true
-as we think it is-that. independent of the water-craft act, railroad
companies in this state may condemn land bordering upon the Ohio
and Mississippi rivers, and construct thereon wharf-boats, warehouses,
and docks, when necessary in the management of their business, this
l$ not a proceeding for that purpose. The land leased by the Cairo
Transfer Company to the Cairo & Vincennes Railroad Company, includ-
. iug the lands sought to be condemned, is now in the custody of Tracy
&Thomas, as receivers of this court under the lease, more than one-half
of which has expired. Presumably the lessee is insolvent, and it will
be necessary to sell its property and franchises, and distribute the pro-
ceeds among creditors according to their rights and equities, unless some
plan of reorl/;anization shall be agreed upon which will. render a sale un-
necessary. The fee and leasehold, and all parties interested in both, are
before the court, and if it is satisfied that the petitioners need the land for
the purpose stated, and that the interest of the lessee in it can be sold

injury tothe rights of others, the court can and should direct
its sale. Such action should not be taken, however, if it would injure
the just rights or interests of creditors and stockholders. Leave will be
granted the petitioners, if they desire it, to make application to pur-
chase the unexpired leasehold interest in the land described in the pe-
tition. Section 1, art. 11, Const. Ill., declares that the charter of cor-
porations shall not be extended by special laws, and section 22, art. 4,
declares that the general assembly shall pass no local or special laws
granting to any corporation, association, or individual any special'or
exclusive privilege, immunitf, or franchise. If prior to the passage of
the water-craft act railroad corporations were not authorized to own
'ferry landings and ferry-boats, and operate them as provided in that
act, then it conferred the right or franchise to do so upon such compa-
,nies only as then ownerllandon the rivers bordering the state, and
-such as might thereafter be able to acquire it by purchase. All com-
panies then not owning land upon the banks of such rivers, and unable
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to purchase it, were denied the right to exercise the new franchise.
The act was undoubtedly intended to benefit a particular road or roads
against all, others. In the very nature of things, the conditions which
entitled corporations to enjoy the additional privilege or franchise can
exist very few points on the borders of Illinois, and it is admitted in
argument that Cairo is the only point at which they do exist. If ,the
petitioners are unable, as they seem to be, to avail themselves of the ben-
efit of the water-craft act by purchasing land, then they are denied the
right of transferring their cars to the opposite side of the river, unless
they pay tribute to the owners of the present facilities on such terms as
they choose to impose. While the water-craft act does not purport to
be a special or local statute, it is within the spirit of the constitutional
provisions referred to, and we are inclined to believe that it is also within
their letter. Courts cannot be expected to look with favor upon legisla-
tion which is intended to benefit a particular road or roads as against all
others and the public; but, inasmuch as this question has not been dis-
cussed by counsel, we are not prepared to hold that the act is unconsti-
tutionaL "No order will be entered until the court is informed that the
parties are unable to agree upon a settlement.

PADDOCK V. ATCHISON, T. & S. F. R. Co. et 01.
(Circuit Oourt, w: D. Mi88ouri, w: D. March 16,1889.)

1. CARRIERS OF PASSENGERS-EJECTION FROM TRAIN-SMALL-POX.
Where a passenger on a train breaks out with eruptions, and the best med·

ical advice that can be and is obtained is unable to disclose whether they pro·
ceed from small·pox, and where from any prior conduct of such passenger, or
any statement he had made. there is a well'/l:rounded, clear, and honest belief
that small-pox is developing, the o.fficers of the train are justified in ejecting
him; but they must eject him where there is every reasonable ground to be·
lieve that he can find accommodations.

2. SAME-LIABILITY.
Where a passenger is wrongfully expelled from a Pullman' car of a train by

the officers of the company operatinli\' the road, the Pullman Car Company fs
not liable; and, if expelled by the officers of the latter, the railrop.d company
is not liable.

3.
The measure of damages for wrongful ejection from a train is the amount

paid out for resulting expenses, the value of the time lost, and compensation
for pain and suffering which result from the expulsion, and for any perma-
nent injury resultinj;t therefrom.

At Law.
Action by Thomas W. Paddock against the Atchison, Topeka & Santa

Fe Railroad Company, and Pullman's Palace Car Company, for damages
for ejectment from a train.
Lewis, Buxton <to Lewis and G. M. Barbour, for plaintiff.
Geo. R. Peck and Gardiner Lathrop, for Atchison, Topeka & Santa Fe

Railroad Company.


