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to purchaseit, were denied the right to exercisethe new franchise.
The act was undoubtedlyintendedto benefita particularroad or roads
againstall, others. In the very natureof things, the conditionswhich
entitledcorporationsto enjoy the additional privilege or franchisecan
exist �a�~ very few pointson the bordersof Illinois, and it is admittedin
argumentthat Cairo is the only point at which they do exist. If ,the
petitionersareunable,asthey seemto be,to avail themselvesof the ben-
efit of the water-craftact by purchasingland, thenthey aredenied the
right of transferringtheir cars to the oppositesideof the river, unless
they pay tribute to theownersof the presentfacilities on suchtermsas
they chooseto impose. While the water-craftact doesnot purportto
be a specialor local statute,it is within the spirit of the constitutional
provisionsreferredto, andweareinclined to believethat it is alsowithin
their letter. Courtscannotbe expectedto look with favor upon legisla-
tion which is intendedto benefita particularroador roadsasagainstall
othersandthe public; but, inasmuchas this questionhasnot beendis-
cussedby counsel,we arenot preparedto hold that the act is unconsti-
tutionaL "No orderwill be entereduntil the court is informed that the
partiesareunableto agreeupona settlement.

PADDOCK V. ATCHISON, T. & S. F. R. Co. et 01.

(Circuit Oourt, w: D. Mi88ouri, w: D. March 16,1889.)

1. CARRIERS OF PASSENGERS-EJECTIONFROM TRAIN-SMALL-POX.
Wherea passengeron a train breaksout with eruptions,and the best medá

ical advicethatcanbeandis obtainedis unableto disclosewhetherthey proá
ceedfrom smallápox,andwherefrom anyprior conductof suchpassenger,or
any statementhehadmade.thereis awell'/l:rounded,clear, andhonestbelief
that small-poxis developing,the o.fficersof the train are justified in ejecting
him; but they mustejecthim where there is everyreasonablegroundto beá
lieve thathe canfind accommodations.

2. SAME-LIABILITY.
Wherea passengeris wrongfully expelledfrom a Pullman'carof a train by

the officers of the companyoperatinli\' the road, thePullmanCarCompanyfs
not liable; and, if expelledby the officers of the latter, the railrop.dcompany
is not liable.

3. �S�A�M�E�~�D�A�M�A�G�E�S�-�M�E�A�S�U�R�E�.
The measureof damagesfor wrongful ejection from a train is theamount

paid out for resultingexpenses,the valueof the time lost, and compensation
for pain andsufferingwhich result from the expulsion,and for any perma-
nentinjury resultinj;t therefrom.

At Law.
Action by ThomasW. PaddockagainsttheAtchison,Topeka& Santa

Fe RailroadCompany,and Pullman'sPalaceCar Company,for damages
for ejectmentfrom a train.

Lewis, Buxton<to Lewisand G. M. Barbour, for plaintiff.
Geo. R. Peckand Gardiner Lathrop, for Atchison, Topeka& SantaFe

RailroadCompany.
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. JohnS. Runnel18,for Pullman'sPalaceCarCompany.

BREWER, J.,.(orally chargingjury.) . The plaintiff, who was a passen-
ger in a Pullman palacecar on the train of oneof the defendants,the
Santa.Fe RailroadCompany,from thePacificcoasttowards�K�a�n�~�a�s City,
brings this suit, and saysthat he was forcibly removedfrom that c.ar,
and that by reasonof suchremovalhehassuffereddamages. I maypre-
.miseby bayingthat somequestionshave beensuggestedby counselin
respectto which you needpay no attention. The matterof the tickets
youmay lay to oneside,underthe caseasit now stands,the pleadings,
and the evidence.

The first questionis whetherhe was ex.pelled,or whetherhe volun-
tarily left the train. That is a questionof fact. The testimony'you
haveheard,andnearlyall of it to-day,so that it is fresh in your minds.
-It would be uselessfor me to repeatit, and the questionof fact in that
respectis,did this plaintiff, whenhe got to Las Vegas,leave the train
of his own volition, or was he put off? If he left of his own choice,
freely, ,hecannotrecoverany:damages. If hewasexpelled,-thatis, if
he wat'! forcibly put offthetraiu,-then�t�h�~ questionarises.by whomwas
he expelled? Washeexpelledby the officers or agentsof the railroad
company,or by the officersor agentsof the Pullmancompany? If he
wasexpelledsolely by the officers of the one company,and the officers
of the other companyhad nothing to do with it, thenthat othercom-
pany is notliable. 'That issquestionoffact for youto settlealso. If
he were forcibly expelled by the officers of either company, then the
defendantssaythey had a right to removehim, and that it was done
without unnecessaryforce, and with no personalinjury; that all �~�h�a�t
was done, if there was a forcibleáremoval,wasjust simply that he was
requiredto leavethe train, and that they had a right to do it, and that

. �i�t�w�~ their duty to ,do it, underthe circumstances. They saythatat
.thetime,orjustprior to thetime,of theremovaltherehaddevelopedwhat
they thought,and what the peoplein the carsthought,might be small-
pox-a loathsome,contagious,infectious disease,-andthat what they
did, if therewasaforcible removal,wasfor the safetyof theotherpassen-

, gel's,andasa part �o�f�~�h�e�i�r duty. If theplaintiff hadbeenin factbreaking
.outwith thesmall-pox,-aloathsomeandcontagiousdisease,-then,un-
questionably,it was theduty, aswell as the right, of the railroadcom-
pany to protectthe other �p�~�s�e�n�g�e�r�s in thebestway possibleat thetime.
If it was necessary1.6 remove'himit was its duty to removehim in order
to protectthe otherpassengers;for while, whenit takesa passenger,it is
its duty to carry him safelyto theendof his journey,yet iUs equallyits
duty to carry theotherpassengerssafely. Ifa man shouldbecomedrunk

.: andquarrelsome,or boisterous,on the train, or if he breaksout with a
,loathsomeandcontagio.usdisease,it is its duty to protectthe otherpas-
sengersfrom the misconductor misfortuneof this one passenger. But
it appearsfrom the testimony that, whateverthe symptomsmay have

. beenj "'7"""Cluptions,,etc.,-.,.,therewasin �f�a�~�t no small-pox; that it turned
out afterwardsto bea caseof measles,andonly thaLN.owI that is not
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�t�h�e�l�o�~�t�h�s�o�m�a disease,ascallsfor.suchtreahnentassmall-pox¥.Of course'
you all understandthat. But in that respectthe law is this. If It pas-
sengerbreaks.outwith eruptionswhich the bestmedicaladvicethat can
beand is obtainedis unableto disclosewhethertheyproceedfrom small-
pox; and if, from any prior conductof the plaintiff, or from allY state-
ment he had made,there is a well-grpunded,clear, and honestbelief
that small-poxwasdevelopingitself, then theofficers of thecompanyare
justified in removing him from the train, althoughafterwardsit may
turn out that they weremistaken. I do not meanto say,ofoourse,that
any mere guessor surmiseor suspicionthat it may besmall-poxwould
justify suchaction; but whenthe adviceof the bestphysiciansat hand
is obtained,and the past history of the plaintiff, asdisclosedby him- .
self, or asknown to the officersof the company,createsawell-grounded,
a clearand honestbelief that that which is breakingout on the passen-
ger isa caseof small-pox,then theyare justified in acting upon that
convictionasthoughit weresmall-pox. They areunderno obligations
to wait until the diseasehasgoneso far that the lives and the healthof
all theotherpassengersbecomeendangered. Of course,in theexerciseof
this right, and thedischargeof this duty for the protectionof thehealth'
andsafetyof the otherpassengers,they may not act wantonly,or reck-'
lessly, or with disregardof the safety or comfort of the passengerre-
moved. Takeanotherillustration: Supposeamunon thetrain becomes
boisterousfrom drunkenness,becomesquarrelsome,soasto endangerthe
lives of passengers. It would be a very extremecasethat would justify
the conductorin putting him off �t�h�~ train out on the prairie, and far
from the conveniencesof a town or village. But, whenthetrain reaches
a city or stopping-placewherehe could betakencareof, theduty of the
railroadcompanyis conipletedwhenit putssuchdrunkandquarrelsome
passengeroff the train. It is not its duty to go beyondthat,for its bus-
inessis only thatof a commoncarrier,andit is not underany otherob-
ligation. And so, in this case,if yoU shouldfind all thesethings; if :vou
sh()uldfind that the plaintiff wasforcibly removed,'and that he was re-
moved becausethere was, as indicated,a well-grounded'belief thatáhe
wa.sbreakingout with the small-pox; andif therewasno otherre/lsona-
ble way of protecting the otherpassengersfrom dauger,-thenits duty'
wasto put him off,at someplacewhere he could find accommodations.
or wheretherewasreasonablegroundto believehe could find accommo-
dations. It could not stop out on the prairie, and put him off where
therewasonly a hamletor a single house,wherehe could not possibly
obtainmedicalattendance;but it could put him off wheretherewasev-
ery reasonablegroundto .believethat he could procuremedical attend-
ance,andampleaccommodations;and,if it thereremovedhim from the
train without unnecessaryforce, it has dischargedits full measureof
duty. Thoseareall the questionsoflaw.

On thequestionof damages,if you find for the plaintiff, youliave'the
right to takeinto:accouritalLthemoney he has paid out neCesSarilyin
expenses,and thevalueof the time which he:lestbydreasonofhis daten-'
tion; andyou will takeinto considerationthe pain;and:s\rlferiiiifWhiCh
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heenduredconsequentupon his removal. I do not meanto say that
that pain and suffering and injury which would come in the natural
courseof eventsfrom the di!'leasewould be damagesfor which the rail-
road companywould be responsible;but anything which cameby any
increasein the disease,aggrayatedby the expulsion,or brought about
by the expulsion. And so any permanentor continuedinjury to his
systemwhich hasflowed from that act in any way is to be taken into
account. Of course,asto themereclaim for moneyspent,andthevalue
of his time, that is a matterof mathematicalcalculation,andofeasycom-
putation; buttheothermatteris a matterleft to the solemnjudgmentof
12men laken from the body of the countryto saywhatis fair compensa-
tion. If you find for the plaintiff, the form of your verdict will be:

\"We, thejury, find for theplaintiff, andassesshis damagesat $ ,"
namingthe sumyou fix upon; provided you find againstboth defend-
�~�l�l�t�s�. If you find againstoneof thedefendants,theform of your verdict
will be: "We, the jury, find for the plaintiff asagainst ," nam-
ing it, such defendant,"and assesshis damagesat $---.." If you
find. for the defendantsyour verdict will be:á'"We, thejury, find for the
ql'fendants." In eithercaseyou will sign samewith the nameof oneof
your numberasforeman.

EASTMAN et al. '11. SHERRY,

(Circuit Court, E. D. Wisconsin. February25, 1889.)

�1�~ �C�o�s�r�i�I�~�R�r�G�l�t�T TO COSTS IN FEDERAL COURTS.
. Rev. S;t. U. S. ¤ 968, pro.vidingthat a plaintiff recoveringlessthan$500in

.a casewhich cannotbebroughtin a federalcourtunlessthematterin dispute,
'. exCll1siveofcosts,exceedthatsum,shall not beallowedcosts,wastakenfrom

thejudiciafyact of September24,1789,which placedthe minimum jurisdicá
tio.nal amount,at $500. It wasnot changedwhen the minimum amountwas
changedby act March8, 1887. Held, that the courts cannotconstrueit, as
ehangell,to conformto the new amount.

�S�.�\�.�W�I�T�:�N�E�S�S�~�F�E�E�S�-�V�O�L�U�N�T�A�R�Y ATTENDANOE¥
. ,Witnesses.maybecomeentitledto .fees as havingattendeda federalcourt
"pursuantto law," thoughtheyhavedonesovoluntarily, without beingsubá
preIlaed. ' .

8: 8AME--'-MItEAGE.. .
\. :.. Rev. St. U. S. �~ 848, allows a witness mileage to and from his residence.

�S�!�l�c�~�i�o�n�.�8�7�6 �p�r�o�v�l�~�e�s that a �s�u�~�p�r�e�n�a may run into anotberdistrict asto witá
nllssesliving riot morethan 100miles from the.placeof trial. Section868 a.uá

.; thorizesdep6sitionsby witnessesliving morethan thatdistance. Held. that
witnesses,voluntarily attendingacourtmorethan100 milesdistantfrom their

¥., �r�~�~�i�?�~�?�<�:�e�s can �o�D�.�~�Y recovermileagefor 100miles. .

,AtLaw.. , On motion to tax costs.
, 1):Ej$p8ssbyCharlesE. Eastmanand PeterMcArthur againstHarry

Sher,.ry. Vel'<J.ict lor plaintiff. .
�,�:�M�r�'�,�#�'�f�~�l�a�n�d�, for �p�l�a�i�~�t�i�f�f�.


