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the duty ofcontribution,it' is:not, I think, ina �o�a�s�~�U�k�e�,�t�h�e present.
Considering,thatthewhole doctrineof generalaveragerestsupon the

highestequity;,thatno technicalrulespreventits applicationto all cases
that comewithin its generalpurpose;that the York-AntwerpTuleswere
speciallyadoptedby this charter; that therewas no opposition of in-
terests,in the sacrifice:made by filling and scuttling the ship; that
the port officials' were by law in'commandwhile the ship was on fire;
that the purposeof the act of sacrificewas the.common good of ,the
ship and cargoalone; that the circumstancesindicatethat therewasnot
in this caseany interestof the port or of, othervesselsthat in the least
influencedthe port officials in their action,or the smallestsacrifice of
the ship or cargoin referenceto any outsideinterests;and that thereis
no reasonto, supposethat,theorderswerenot honestly,and intelligently
given,'or werenot suchas theofficials would havegiven,asactualmas-
ter, havingnothingin view but the commonbenefitof ship and cargo,
-I think the claim of generalaveragecontributionshouldbesustained.
By the law of this country, water damage,is a subjectof contribution,
(Heyev. North. GermanLloyd, 33 Fed.Rep. 60, 36 Fed.Rep.705,)and
in this case,as I have said, the charter expresslyadopted the York-
Antwerp'rules, which ao declare, (rule 3.). Theserulesdo not require
the master'sorder. An averagebond having beengiven by the libel-
ants,and the loss being adjudgeda proper subjectof generalaverage,
and no errorsbeingshownin the adjustment,the decreeshould he for
the libelantsfor the balancestatedby the adjustment. Though the Ii.
bel doesnotclaim the amountresultillgfrom, the generalaverage,but
the whole proceedsof the cargo, the amount due the libelants on the
averageadjustmenthaving beenpaid into court, it shouldbe decreedto
them, ul1dertheprayer forgel1eral relief. Dupontv. Vance,19 HOlr_,
162; TheJ. P. Donald8on,21 Fed. Rep. 673.

OLIVARI v. THAMES & MERSEYMARINE INs. CC',

SAME v. CHUBB et ale

(Di8triot Oourt, E. D. New York. July 16,1888;)

1. SHIPPING-GENERAL AVERAGE-PLACE OF ADJUSTMENT.
The barkNina �M�a�t�b�i�l�d�~�.�, with a generalcargofrom Leghorn,bound for

New York, put into Bermudain distress,where sbewassubsequentlyconá
demnedand sold. Portionsof the cargo were deliveredby the captainat
Bermudato the agent of the consignees,and average.bondsweresignedat
Bermudaby the �r�e�s�p�o�n�~�e�n�t�s�, wherebythey agreedto paytheir contribution
in accordancewith the'establishedusagesandlaws in similarcases. Thead-
justmentwassubsequentlystatedby New York averageadjustersaccording
to New York rules. Held, that New York was the proper placefor stathlg
the adjustment,andthatNew York rulesmustgovern; also,thatit wasplain
from the evidencethat the partiesso underatoodit at thetime ofthedelivery
of the cargoat Bermuda. .
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9. �E�y�J�:�D�E�N�O�B�-�'�P�R�E�s�U�M�P�T�~�O�N�e�-�-�L�A�W�8 OJ!' FOREIGN 'COUNTRY. . , ,
In the �a�Q�~�e�n�c�e l?f an averment, supporte4 by proof, that the us'!-ges and law.

of Bermuda are different from the usages and laws of NewYork In such cases,
. the court must proceed on the presumption that the usages and laws of Ber-

muda are similar to the �l�a�~�s in force in the port of New York•.
8. ADMIRALTY-PLEADING-AMENDMENT. ,

Where the proofs show that libelant is entitled to recover more than the
. amount ,for which judgment is demanded in the libel,he will not be limited

�t�~�) the amount stated in the pleading, but th,e libel may be amended in �r�~�s�p�e�c�t
, to the �~�m�o�u�n�t claimed, sO,asto cClDform to the facts. .

�I�~ Admiralty.
uUo, Ruebsamenk Hubbe,for libelant.

:Sid'(ley OhUbb, for respondents.

BltNEDICT, J. These tWQ actions, tried together,. were brought by the
master of the Italian bark Nina Mathilda, upon two general bonds, to
recover oithe defendants- the contributions in general average shown to
be due from them respectively by an adjustment by Jones & Whitlock,
average adjusters, at New York, on the 4th of June, 1885. Thedefenses
set'up in the answers were: Fi,'st, that the disaster in question arose
from theuDseaworthiness of the vessel; 8econd,fraud on the part of the
master in procuring the bond; tMrd, that the adjustment described in
theJibelwBs·not made, up in accordance with the law and custom in
such cases, was not correctly made up, and did not 'state correctly the
amount due from thpse respondents. No proof has been offered in sup-
port of the first and second of the defenses above stated, and they are ac-
cordingly deemed abandoned. The third defense is insisted on. The
following facts appear: The Nina Mathilda left Leghorn, Italy, on the
22d of July, 1884, with a general cargo,bound for NewYork. During
her voyage she encountered a storm, in which her masts, spars, and sails
Were sacrificed, and by which she was compelled to put into Bermuda in
distress. She arrived in Bermuda on October 3. 1884. Among the
cargo were 265 half cases ofcitron, consigned to Hill Bros., of New York,
which had been insured by Chubb & Som,: the defendants in the sec-
ond-entitledsuit; also 75 half cases of citron consigned to Levi Lewis,
which had been insured inthe Thames & Mersey Company, the defend-
ant in thetirst-entitled suit. The citron in these two shipments was
transhipped at Bermuda to New York,anq, as the answers state, was
there received by the consignees. General average bonds were executed
in behalf of the defendants in Bermuda, whereby they severally agreed
to pay their proportion of the losses and expenses, when stated and ap-
portioned by a duly and legally authorized adjuster of marine adjust-
ments, in acc!)rdance, witb the established usages and laws in similar'
cases. Thereupon an adjustment in general average was stated in New
York by Jones & Whitlock, in accordance with the usages and laws gov-
erning similar cases in the port of NewYork, which adjustment states
the amount due JromChubb & Son, after ,giving them: credit for some
adyancestlla.detothe master,to be $1,555.25; and the amount due from
the Thames & Mersey Company, after all deductions, to be $1,431.89.
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After this adjustmenthadbeencompletedand placedbeforethe under-
writers, objectionswere raisedby someof themas to the allowancesfor
sacrifices,as too high, whereupona compromisewaseffectedwith such
partiesby reducingsuch allowanceone-half. The defendantsdid not
acceptthe compromise,and declinedto pay any sum,anonow contend.
in thesupportof the third defensesetupin the answerthatby theterms
of the bond the adjustmentwas to be made in accordancewith thees-
tablishedusagesand laws in similar cases;that the interestsof the de-
fendantsand the ship becameseparatedin Bermuda; that the adJust-
ment of Jones& Whitlock, confessedlymadein accordancewith the
usagesand laws in force in the port of New York, is not in accordance
with the usagesand laws in force in Bermudain similar cases,and ae-
-cordinglyis not in compliancewith 'thetermsof the averagebond. The
difficulty with this contention is that the answerdoes not permit it.
The answercontainsa simpleavermentthat the adjustmentis notmade
in accordancewith theusagesandlaws in similarcases. It doesnotaver
that the tlsagesand laws of Bermudain similar casesdiffer from the
usagesand laws in the port of New York in suchcases,and setsup no
foreign laws. In theabsenceofsuchaverment,supportedby proof, this
-court must proceedupon the presumptionthat the usagesand laws of
Bermuda,in sucha matteras this,aresimilar to thelawsin force in the
port of New York. 8uch being the presumption,the evidencewhich
showsthat the adjustmentwasmadein accordancewith the usagesand
laws of NewYork, showsanadjustmentin compliancewith the termsof
the bond. Upon the pleadingsand proofs, therefore,the libelant is en-
titled to recoverthe amountstatedin the adjustmentas madeby Jones
& Whitlock. But the proof disclosesaractfatal to this defenseuponan-
otherground. It is plain from the evidencethat theunderstandingof
all parties,including thesedefendants,was that the lossesand expenses
shouldbe adjustedin New York, the port of �d�e�s�t�i�n�a�~�i�o�n�, whither the
-cargowasforwarded,andwhere,accordingto the pleadings,the defend-
ants'cargo was received by them. Under this agreement,which was
supplementaryto the bond,andnot contradictorythereof, the presump-
tion must be that the agreementcontemplatedan adjustmentstatedae-
-cordingto the laws in force where the adjustmentwas to be made. It
is not, therefore,open to the defendantsto say that an adjustment,as
madein accordancewith the laws of New York, is not the adjustment
-contemplatedby the averagebond. Accordingto theseviews, the libel-
ant is entitled to recoverthe sumsstatedin the adjustmentof Jones&
Whitlock to be their proportion of the losses,less their respectivead-
vances. This sumcannotbelimited becauseof the compromiseeffected
by othershippers,in which the defendantsrefusedto join. This much
they concede,but they say thatbecausethe amountclaimedin the libel
is accordingto the compromise,and not the full sumstatedin the ad-'
justment,the libelant's recoverymust be limited to the sum claimed.
The libelant is not, however,so limited. The libel may be amended
8S respectsthe amountclaimed,and it shouldbe soamendedto conform
to the facts.
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COLLISON-BETWEEN STEAMERS-OVERTAKING VESSEL-PASSING Too NEAR-
SUCTION.

The steam-tugB. was �~�o�i�n�g out of the bayof New York towardsthe Scot-
landlight-ship. Overtakmgherwasthesteam-boatB. As theB. cameu:f with
andbeganto draw aheadof theB., the lattergavea suddensheer,an went
into the side of the steamer. Both vesselswere damaged.and cross-libels
werefiled. It appearingthat the Bo's sheerwascausedby the suctionfrom
the wheelsof the B.. held, that the collision wascausedby the failure of the
B., as the overtakingvessel,to come up along-sideof the H. at a sufficient
distanceto passher ID safety.

In Admiralty. Cross-libelsfor damagesby collision.
R. D. Benedict,for the.J.C. Hartt.
Shipman,Barlow, Larocque& Choate, for the City of Brockton.

BENEDICT, J. Theseactionsaroseout of a collisionwhich occurredbe-
tweenthe steam-boatCity of Brocktonand the steam-tugJ. C. Hartt, in
broaddaylight,in the opensea,justoutsideof SandyHook, on the29th
dayof September,1887. Eachvesselchargesthe otherwith fault caus-
ing the collision; and in order to makethe facts plain 59witnesseswere
examinedbefore the court. The testimonyof thesewitnesses,written
out by the stenographer,hasbeensinceexaminedwith care. On some
points it is a massof contradictions,in othersit is harmonious. A care-
ful analysisof it hasenabledme to seeclearly the properdisposition to
be madeof the cases. Uponthe evidencethe following factsarebeyond
dispute: Both vesselswereboundfor a yacht-race,in which the yachts
were to start from the Scotlandlight-ship. They were the leadingves-
selsof a large fleet bound upon the sameerrand. When SandyHook
was.passed,and the SouthChannelreached,the Hartt wasaheadof the
Brockton, both following the channel. The Brockton, being the faster
vesselof the two, soonovertookthe Hartt, andattemptedto passher on
herstarboardhand. While passing,andwhenthe bowof the Brockton,
thenrunning at 14 or 15 miles an hour, had reachedaheadof the bow
of the Hartt 100 feet or more,the two vesselscamein collision, the bow
of the Hart striking first the port paddle-boxof the Brockton, and then
running underthe Brockton'sport-guard,where hernigger-headbroke
in the sponsonsof the Brockton, andshewas nearbeingcapsized,most
of her passengersbeing thrown into the sea. Before the Brockton's

'Reportedby EdwardG. Benedict,Esq.,of the New York bar.

v.37F.no.15-57


