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CENTRAL TRUST CO. et al. v. WABASH, ST. L. & P. Ry. CO. et al.

(Clircuit Oourt, E. D. Mi88ouri, E. D. March 18, 1889.)

RAILROAD COMPANIES-INSOLVENCY AND RECEIVERS.
The property of the defendant railway company, which was insolvent, was

made up of the consolidation of a number of lines, some of which were taken
by lease. Receivers were'appointed to manage the entire system, and it was
provided that any lessor might at any time assert his right to possession of
lines leased by him for unpaid rent. On the petition of the receivers, showing
that one branch of the system, leased to the defendants by the intervenor,
was earning more than operating expenses, an order waS made directing that
after meeting obligations which had been directed to be discharged by former
orders the rental on such branch should be paid to the intervenor, until oth·
erwise directed, out of the rents and profits. Hela that, as the di-
rected to be paid by former orders amonnted to a large sum, and were never
paid, tbe intervenor had no right to rely upon said order, and was not en·
titled to rent under it. "

In Equity. On exceptions to master's report. Petition for rehearing.
In re intervening petition of George 1. Seney, The defendant

railroad company, the Wabash, St. Louis & Pacific Railway Company,
was made up of the consolidation of a number of lines, some of which
were taken by lease. On a bill by defendant confessing insolvency, re-
ceivers were appointed to operate the entire system, and it was provided
that any lessor might at any time assert his right to possession of lines
leased 1:>Y him for unpaid rent. On the petition of the receivers showing
that a branch of the system, the Clarinda & St. Railroad, of which
the intertenor was trustee, was paying more than operating expenses, an
order waS made which it was contended entitled the intervenor to rental
for the said branch.
''.l!heodore Sheldon, for
Wells' H. BlodgeU, for receivers.

BREW.\ilR, J. The opinion filed when this case was originally decided
will be found in 34 Fed. Rep. 259.. At that time there were three inter-
vening petitions before us. After discussing the general questions in-

to a conclusi9n adverse to the intervenors, we snid
that this intervenor occupied a different position, and had equities based
on the order of June 28, .1884, \,\'hich entitled him to recuver. The pe-
titi.on for ,rehearing on the part of the receivers and the purchasing com-
mittee challenges this conclusion, and it is that the construction
we plll,ced on the order of June .28th is not only erroneous, but in con-
flict with prior rulings in this same foreclosure. and particularly with
the in the intervening petition of Bonner, reported in 30 Fed.
Rep.. tn our original·opinion we said,: referring to the order of
June 28th:,!
"There was an express order of the court in reference to that branch, and

couched in such language that the intervenor had a right to rely upon it, and
expecttbepayment of his rent, Until some other order ,was made•. Wherever
a specific orderia enteredafteJHlhowiDiand' petition by the receivers, it
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would seem as though the party stood upon a different footing, and was not
called upon to assert his tights as lessor to the surrender of the leased prop-
erty."
It will be seen from this quotation, as well as from the balance of the

opinion, that the sole ground of difference between the case of this inter-
venor and the others grew out of this order of June 28th. That order,
or as much as is material, reads as follows:
"It is ordered that, until othel'wise directed, the receivers herein, from the

incoming rents and profits of said property, after meeting such other obliga-
tions as they have been directed to discharge by the former orders of this court,
pay, as the same shall from time to time mature, from whatever balance may
remain in their hands, ... ... ... on the 1st days of February and August,
(or as soon thereafter as practicable,) the semi-annual interest at six per cent.
per aunum then due on two hundred and Sixty-four (264) bonds of one thou-
sand dollars each, issued in July;c 1879, and secured by mortgage on the
Clarinda & St, Louis Railroad, (otherwise known as the Clarinda Branch,)
amounting to $7,920."
It will be observed that the receivers are directed to pay this interest

"after meeting such other obligations as they have been directed to dis-
charge by the former orders of this court." Now, only one month be-
fore, and in the order appointing the receivers, they had been required
to pay-First, the expenses of operating and maintaining the property in
their charge; and, second, the debts of the Wabash Company, incurred
for labor and supplies during the six months preceding the receivership,-
so that at the time the order to pay interest was entered there was a
former and existing order to pay what is commonly known as "prefer-
ential debts." It cannot be that this order was intended to substitute or
set aside former orders; indeed, it is expressly made subject to them.
But it is a part of the history of this foreclosure that there were at the
commencement of the receivership over three milliOn of these preferential
debts, and at the time when the sale was made under the foreclosure,
there still remained over two million unpaid. The receivers were never
able to pay these preferential debts, and as this order of June 28th to
pay interest is expressly subordinated to the former order as to prefer-
ential debts, it follows they were never called upon to pay this interest.
and the intervenor never had a perfected claim therefor. Not only is
this order ofJune 28th subordinated to former orders; it expressly directs
the source from which payment is to be made. It is "from the incoming
rents and profits of said property," alid, again, "from whatever balance
may remain in their hands." It.was not to be paid out of the corpusof
the property, or from its &Ie, but simply from the rents and profits, and
that this is the proper construction of the order was affirmed in the Case
of Bonner, in which, speaking for the court, I said:
"At another time we ordered payment of rent out of the earnings of a leased

line, and, in the course of an opinion which I then delivered, I said that those
surplus earnings belonged to those different lines, and they should be used in
payment of their obligations. But, if you will read the orders of the court
that were entered, and the opinions that were announced, you will find no at-
tempt to set aside the orders made by the court at the inception of the receivel'..
ship, that the preferential debts should be first paid. Those orders stood like
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W81Tants drawn upon a treasurer to. be paid out of funds not hereinbefore all" .
propriated." .
I am satisfied from these considerations that in the former decision we

did not give sufficient consideration to all the clauses of this order of June
28th, and by reason thereof we were led to make an order in favor of the
intervenor, to which he was not entitled, and which was entirely out of
harmony with the other administration of this foreclosure. Therefore,
our attention having been called to it by this petition for a rehearing, we
change the order heretofore entered to another one, in favor of the re-
spondents and against the intervenor. I am also inclined to think that
possibly one or two other reasons given by the respondents are sufficient
to compel the ruling we now make, but I do not"care to enter into any
discussion of them. As 1 said in the fonner cpinion, the amount in- .
volved is so large that, if we have made a mistake, it can be corrected in
the supreme court. The report of the master will be confirmed, and
judgment entered the intervenor for costs.

THAYER, J., concurring.

DE GUIRE et al. 11. ST. JOSEPH LEAD Co•.

(OirC1tit 00'l11't, E. D. Mi8souri, E. D. March 20, 1889.)

L E.ncCTMEwr-DEFENSES-FRAUDULENT CONVEYANOES-EXEOUTION-SALE.
It is a good defense to an eje.ctment that plaintiff's title is derived from a

conveyance to her in fraud of her grantor's creditors, one of whom after-
wards obtained a judgment, and issued execution under which tbe land was,
, sold to defendant's predecessor in title, such fraudulent conveyance being'
Toidby the state statutes. . .

I. SAME. ,
It is immaterial whether the execution· creditor was or was not the pur-

chaser at thesale.' .
B. S.AME-,-LAOHES.

Defendant may rely on his equitable title and possession, and need take no
action to obtain the legal title, and lapse of time, therefore, does not affect
his right to interpose the defense.

At Law. On demurrer to defense.
Ejectment by Emily and Paul W. De Guire against the St. Joseph

Lead Company.
George D. Reynolds and Samuel L. l8bell,· for plaintiffs.
Oharle8 Nagel, for defendant.

BREWER, J. In addition to the motion heretofore decided by me, l
there is a demurrer to one defense. The action is in ejectment. That
defense is that the female plaintiff holds title by deed from her fathel·,

187 Fed. Rep. 668.
v.38F.no.2-6


