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1 BANEs AND Bmxma — NATIONAL BANKS - IKEQLVENCY ~— ACTION AGAI‘NBT
SHAREHOLDER—PLEADING.
<. In an‘sction by the receivér of a national bank against a shareholder to Te-
i, cover an assessment ordered by the comptroller, an allegation in the pe’midh
that on a da;r named “the comptroller of the currency, in order to pay the
liabilities 0f” the bank, “made dn assessment upon al the said shares of the
-.. ' capital stock of said” bank of 100 per cent. upon its par value, “and ordered
», .. the stockholders o pay the same ou or before” a day named, is sufficient to
' show.that the requisite action was had by the comptrol]er, not onl¥ ap .to de-
termining upon the necessity of an assessment, but algo as to the en qrcement
. thereof by suit against the delmquent stockholders ‘
2 BAME.. i
~ An allegation following, “that by virtue of the premwes and of the statutes
in such case made and provxded the defendant became and is indebted to yom,u'
petitioner in the sum of, ” etc., sufficiently shows that.defendant had'beca
indebted in the sum named, and also that such indebtedness still contmued
when the petition was ﬁled aud is eanivalent to an allegation of non-pay-
ment. i :

| - At Law. On demurrer to amended petition.
> Williom: Graham, for plaintiff.
Henderson, Hurd, Daniels & Kiesel, for defendant

i

- SHras, J. The plaintiff is, the receiver of the Commercial National
Bank of Dubuque, and in that capacity brings this action to recover an
assessment of 100 per cent. upon the shares of “stock of which itisaverred
the defendant is the owner. The petition avers the organization of the
bank under the laws of the United States, its insolvency, the appointment
of plaintiff as receiver by the comptroller of the currency, and the fact that
the assets are insufficient to pay the indebtedness. Then follows the aver-
ment that “on the 25th day of July, A. D. 1888, the comptroller of the cur-
rency, in order to pay the liabilities of said bankmg association, made an
assessment upon all the said shares of the capital stock of said Commercnl
National Bank of one hundred per cent. upon the par value of said stock,
and ordered the stockholders to pay the same on or before the 25th day
of August, A. D. 1888, of all of which said defendant had notice; that
by virtue of the premises, and of the statutes in such case made and pro-
vided, the defendant became and is indebted to your petitioner in the
sum of five thousand five hundred dollars, with interest thereon from
the 25th day of August, A. D. 1888; that this action is brought under
the authority and by the direction of the said comptroller of the currency
of the United States.” To this petition a demurrer is interposed on the
grounds that it is not averred that the amount assessed against the.defend-
ant has not been paid, and that it does not appear that, prior to the com-
mencement of theaction, the comptroller had decided that an assessment
upon the capital stock was necessary, nor that such assessment, if made,
should be enforced by suit against the stockholders.
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In Kennedy v. Gibson, 8 Wall, 498, the supreme court, in construing
the sections of the statute governing the liability of the stockholders, and
the mode of the enforcement thereof, held that it is for the comptroller
to decide when it is necessary to institute proceedings against the stock-
holders to enforce their personal liability, and that action on his part is
‘an indispensable prerequisite to the institution of suits by the receiver.
Although not expressly so stated, it would appear that the supreme court
holds that the comptroller must not only order an assessment to be levied
upon the stockholders, but that it is for the comptroller to decide whether
such assessment shall be enforced by suit. Assuming, at least, that this
is the true construction of the opinion, does or does it not sufficiently
appear from the allegatlons of the petition that such action by the comp-
troller has been had? It is averred that for the purpose of paying the
liabilities of the bank the comptroller made an assessment on all the
shares of stock of 100 per cent. on the par value thereof, and ordered
the stockholdérs to pay the same by a day fixed. Certainly the comp-
troller. would not have made this assessment unless he had decided that
it was neceesary to enforce the personal liability of the.shareholders.
The evidence that he had reached the conclusion that it was necessary
to resort to the liability of the stockholders is found in the fact averred,
—that he had made this assessment, and ordered its payment. In Ken-
nedy v. Gibson, the supreme court holds that the stockholders cannot con-
trovert or question the decision or determination of the comptroller in
this particular. If the comptroller orders the assessment, and its en-
forcement, that concludes the shareholder. The argument of counsel in
support of the demurrer,—that the shareholders cannot be made liable, ex-
cept by the comptroller hearing and deciding the question that necessity
exists in the givén case for the enforcement of this'statutory liability on
partof theshareholders, is unquestionably well iaken. It mustbe averred
in the petition, and, 1f controverted, must be proven on the’ trial, that
the comptroller did decide that necess'lty existed for the enforcement of
the liability of the shareholder. - The question arising on the demurrer,
however, is as to the meaning of the allegations in the petition contained.
It being 'therein averred that to neet the Habilities of the bank the comp-
troller ordered ‘an assessment on the shareholders, ordered them to pay
it by a day fixed, and directed suit to be brought to enforce payment, is
sufficient to show that the requisite action was had by the comptroller,
not only as to the matter of the assessment, but alsd as to the enforce-

ment thereof by suit against the delinquent stockholdexs It is also urged
that the petition is insufficient because it is not averred that the amount
of the assessment has not been paid. The petition alleges the several
facts constituting the claim against the defendant, and then avers “that
by virtue of the premises, and of the statutes in such case made and pro-
vided, the defendant became and is indebted to your petitioner in the
sum of,” ete. Two facts are herein averred: First, that by reason of the
matters prev1ously set forth the defendant had become indebted to the
petitioner in the sum named; second, that such indebtedness was in ex-
istence, or still continued, when the petition was filed. - This could not
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be true if the assessment had been previously paid, and it follows that
the averment is the equivalent of that of non-payment. The demurrer
is therefore overruled, with leave to defendant to answer.

Tracy ». REED.

-

(Ctreutt Court, D. Oregon. March 4, 1889.)

1. TAXATION—ASSESSMENT—V ALIDITY.

By the act of 1882, (Comp. 1887 § 2785,) real property must be assessed to
the owner thereof, unless it is unoccupled and the owner unknown; and ap.
assessment made to a person not the owner of the property is mvalid

2. Same—“OwNER.”

The owner of property, for the purpose of taxation, is the person having the
legal title or estate thereto or therein, and not one who, by contract or other-
wise, has a8 mere equity therein, or a right to compel a conveyance of such
legal title or estate to himself.

8. 8aME—TAx-DEED—STIPULATION—EFFECT.

An act of the legislature (Comp. 18'74 p 767, § 90) made atax-deed conclu-
sive evidence of the regularity of the assessment, except for fraud; and, on
the trial of an action brought by the grantee in such a deed to recover posses-

.sion of the premises mentioned therein, the parties stipulated the existence
of certain facts, from which it appeared in the judgment of the court that the
assessment in question was made to a person not then the owner of the prop-
erty. Heid, that the effect of such stipulation was a waiver by the plaintiff of
the conclusive character of the deed in this respect, and an admission that, if
in the judgment of thé court the person to whom the property was assessed
was not the true owner thereof, then the assessment was invalid, and the tax:
deed void.

4. CoxsTITUTIONAL LAW-—OBLI1GATION OF CONTRACTS—TAXATION—TAX- DEED As
EVIDENCE.

A tax-deed made in pursuance of a sale of property for a delinquent tax,

. under an act which provided that such deed shall be conclusive evidence: of
the regularity of the assessment, except for fraud, is a contract with the state
that the deed shall so far remain conclusive evidence of title in the grantee
therein, and a subsequent act of the legislature, making such deed only prima
Jacie ev1dence of such regularity, is void, because it impairs the obligation of
the contract. The ruling in ars v. Hanthorn, 12 Sawy. 877, 30 Fed. Rep.
579, on this point, affirmed. ’

(Sylladus by the Gourt.)

At Law.

Action by Edward Tracy against Mary A. Reed, to recover land.
W. Scott Beebe and John M. Gearin, for plaintiff.

Alfred F. Sears and Paul R. Deady, for defendant.

Deapy, J. This action is brought by the plaintiff, a citizen of Cali-
forma, agamst the defendant, a citizen of Oregon, to recover the posses-
sion of lot 3, in block 206, of the Couch addition to Portland.

The pleadmgs consist of the complaint, answer, and reply, from which
it appears that the plaintiff claims title to the ot under a sale thereof for
a delinquent tax thereon, on June 18, 1834, to.wbhlc_h claim two.defensges



