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word "goring lt had a' well.defined ineaning,:,and'that that well-defined
meaning covered only elastic "fabrics such as these,;, because, if it also
covered non-elastic fabrie, then the provision for" gorings " in the wool.and
cotton schedules is met by ,the production ofarticles other than these, and
it is not necessary to draw out any articles from the elastic schedule to be
covered by that word. The language of trade and commerce you will un.
derstand ,of course, is not the mere shop purchasing language of the con.
sumer who buys over a retail counter, but it is the language in use by
the large dealers of the country who conduct the trade of the country, so
called.

The jury rendered a yerdict for the defendant all the question left to them.

UNITED STATES '!I. BUSKEY.

(Oircuit (Jourt, E. D. Virginia. January 25,1889.)

CounTs-FEDERAL JURISDICTION-EMBEZZLEMENT BY OFFICER OF NATIONAL
BANK.
The United States circuit conrt has exclusive jurisdiction of the prosecution

of an officer of a national bank for embezzling the funds of such bank, ullder
Rev. St. U. S. !:\ 5209, declaring that an officer of a national bank who em-
bezzles its funds shall be punished by imprisonment. and under the judiciary
act, declaring that the jurisdiction of the circuit court of the United States
shall be exclusive in the trial of all crimes or offenses against the laws of the
United States, except where it is otherwise provided.

Indictment for Offenses under the National Banking Acts.
J. Catlett Gibson,U. S. Dist. Atty., and Ja'1M8 Lyons, Asst. U. S. Dist.

Atty.
R. O. MarshaU, for defendant.

HUGHES, J. The defendant is under several indictments in this court
for having as an officer of the Norfolk National Bank embezzled, ab-
stracted, and misapplied moneys, funds, and credits of the bank, and
for other offenses. Motion is made by counsel to postpone the trial of
the indictments on the ground that, before he was indicted here, prose-
cutions had been commenced in the corporation court of Norfolk for the
same acts with which he is charged here, and should not be interfered
with by this court. The penal section of the nationai banking act (5209
of the Revised Statutes) declares that if an officer of a national bankab-
stracts, embezzles, or misapplies the moneys, funds, or credits of the
bank, he shall be punished by imprisonment.' And the judiciaryact in the
section defining the jurisdiction ofthe circuit courts of the United States,
which it does in terms that have been repeated in every act from 1789
to August 13, 1888, declares that this juriediction shall be exclusive in
the trial of all crimes or offenses. against the laws of the United States,
except where it is otherwise provided. Section 5209, relating to frauds
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upon banks, does not "provide otherwise." So that the trial of
officers of national banks who are charged with abstracting, embezzling,
or misapplying moneys, funds, or credits of those banks is within the
exclusive jurisdiction ofthe courts of the United States, and, being ex-
clusively so, the trial cannot proceed in other courts. Indeed, the gen-
eral rule is, whether the prosecution be for frauds upon national banks
or not, that where a penal federal statute defines the person and the
act which bring any case within the exclusive cognizance of the federal
court, then that court has exclusive jurisdiction; but where the person
commits some other act than the one defined, or where the act is com-
mitted by some other person than the one defined, then, in either case,
the trial of the indictment must or may proceed in ;another court.
The rule is well illustrated in respect to frauds upon national banks

by two decisions of the supreme court of Massachusetts. In the case of
Com. v. Felton, 101 Mass. 204, an indictment had been prosecuted in
the court below, charging Martin, an officer of a national bank, witb
embezzlement of its funds, and Felton with aiding and abetting the em-
bezzlement. In its original form, section 5209 of the Revised Statutes
did not make aiding and abetting an embezzlement of the funds of a
national bank a crime against the United States. Pleas had been en-
tered by each defendant to the jurisdiction of the state court, based on
the ground that the United States circuit comt had exclusive jurisdic-
tion'. In the superior court, AMES, C. J., allowed Martin's plea, but
overruled the plea of Felton, who thereupon pleaded nolo contendere, and
alleged exceptions. On writ of error to the supreme court, that court
held that Martin, having been an officer of a national bank, who had
embezzled funds of his bank, the case fell within the penal section of the
national banking act, and, the jurisdiction of the federal court being ex-
clusive in such acase, Martin could .not be prosecuted in a state court,
and the proceedings against him there, having been coram non judice,
were null and void. It sustained Martin's plea to the jurisdiction. As
to Felton's plea that the state inferior court had no jurisdiction of the
crime of aiding and abetting an embezzlement of the· funds of a national
bank, the court sustained· his plea also. As before stated, the penal
clause of the national banking act did not, in its original form, make
the aiding and abetting of such a bank's funds an offense against the
United States. The supreme court held that the state court hadno
jurisdiction of Felton's offense, and had erred in proceeding in the caRe
to conviction, because, and only because, he could not be prosecuted in
the state court for aiding and abetting a crime that was not cognizable
in tbat court.
The other decision of that court to which I referred was that of Com.

v. Barry, 116 Mass. 1. There the defendant had been prosecuted to
conviction in the court below for receiving from an officer of a national
bank money which that officer bad embezzled, knowing that it had been
stolen. The defendant had pleaded to the jurisdiction, insisting that
the circuit court of the United States had exclusive cognizance. On
writ of error to the supreme court that court beld that, inasmuch as
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the penal section of the national banking act did not make the receiv-
ing of embezzled money of a national bank by a person not an officer
of the bank an offense against the United States, the case of the de-
fendant was cognizable in the state court, and his plea must be over-
ruled. These cases are sufficient to illustrate the law of jurisdiction
on this subject, and I need not cite any others. It is true that
courts of two or three other states have held other"ise, but in all sucb
decisions the phrase "exclusive jurisdiction" is construed to mean "con-
current jurisdiction," and the term "exclusive" is held to mean "not ex·
elusive." I am sorry that my own mind is incapable of comprehend-
ing the logic by which plain words having plain meanings are thus meta-
morphosed ipto other words with other meanings. The law giving ex-
clusive jurisdiction of offenses against the United States to the courts of
the United States is founded upon the great principle of the common
law and of humanity, that where a man is once tried for a criminal
act by a court having jurisdiction of the offense he shall not be har-
assed, nor his liberty imperiled, by prosecutions for the same act in
other tribunals. This principle is far transcendant in importance to
any Question as to the relative dignity of different sovereignties, each
claiming jurisdiction over specific classes of crime. The motion to
postpone must be denied.

In re LONEY.

(Oireuit Court, E. D. Virginia. February 19.1889.)

CoURTs-JURISDICTION-FEDERAL COURTS.
Defendant was charged before a state court with perjury in having testified

falsely before a notary public in a proceeding under Rev. St. U. S. c. 8, tit. 2,
regulating the taking of testimony in a contest for a seat in the house of rep-
rese'ntatives of the United States. Held, that tbe offense is cognizable only
by the federal courts. under Rev. St. U. S. \:l 5392, providing for the
ment of perjury in any case in which the laws of the United States authorize
an oath to be administered. and the second section of the judiciary act of
August 13, 1888, giving the United States courts exclusive cognizance of all
crimes cognizable under the authority of the United States.

Application for Habeas Oorpus.
Edgar Allan and J. S. Parrish, for petitioner.
R. A. Ayers, Atty. Gen., for the Commonwealth.

HUGHES, J. Wilson Loney was arrested by a state officer for trial
before a state tribunal on a charge of perjury, alleged to have been com-
mitted in testifying as a witness in a contest for a seat in the house of
representatives of the United States, directed and regulated by an act of
congress, before an officer deriving his power to take testimony in such
contest solely from an act of congress. See title 2, c. 8, Rev. St.U. S.


