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But the caseat bardoesnot resemblethosethat havebeenreferredto.
The contestfor a seatin the houseof representativesis a proceedingun-
known alike to statelegislationand the statejudicatories,andviolations
of thelawsof congressregulatingit areoffensesagainsttheUnited States,
and not againstthe state,of which the national courts have exclusive
jurisdiction. Theleadingauthorityin supportof this propositionis the
decisionof Mr. JusticeBRADLEY in the caseof Exparte Dock Bridges, in
2 Woods,428. The prisonermust be dischargedfrom the custodyof
the stateofficer, and, if propercomplaintbe made,must be takeninto
custodyof the marshalof this court, to be dealtwith asprovidedfor by
the laws of congress. I have heard this casein circuit court, andwill
maketheorderof dischargein this court in orderthat if I haveerredin
this ruling the mattermay at oncebe takento the supremecourtof the
UnitedStates,where,beingprivileged,it maybe decidedwithout delay.

UNITED STATES v. SMALL.

Ç(Jzrcuit (Jo'lf'ft, E. D. Virginia. March 2, 1889.)

ELECTIONS AND VOTERS-ARRESTOF VOTERS AT POLLS.
Thereis no law authorizingthe arrestof a personwhile offering hls1iallot

at the polls, for anycauserelating-tohis right of suffrage.

IndictmentagainstC. C. Small for unlawfully preventinga qualified
voter from exercisinghis right of suffrage.

J.O. Gibson, U. S. Atty., arid Whitehurst<to Hughes, special assist-
ants,for theUnited States.

R. O. MarshaUandJohn w: Happtrr, for defendant.

HUGHES, J., (charging jury.) The indictmentwhich we are trying
charges,amongother things, that the defendant,C. C. Small, judgeof
electionat the polls of the Third ward of the city of Portsmouth,did,-
at the electionof a memberof congressheld on the 6th day of Novem-
ber last, by force, unlawfully prevent a qualified voter, William H.
Johnson,from freely exercisingthe right of suffrage in that election.
The evidenceshowsthat the "force" exercisedby Small was his order-
ing the arrestof William H. Johnsonwhile offering to vote, and direct-
ing his abductionfrom the polls. The caseis importantin only oneof
its features,namely, in the fact of the arrestof a citizen at the polls
while offering his vote, for somecauserelating to his right of suffrage.

The defendanthimselftestified that he orderedthe arrestof Johnson
while standingat the polls offering to vote, becauseof a matter relating
to his suffrage. Strippingthe caseof all othercircumftances,-leaving
out of consideration'the cumulativechargesusuallyinsertedin indict-
mentsto meetsupposedfeaturesof the evidenceyet unknown to the
pleader,-"I shall confinemyself in what I shall say to this prominent
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feature of this case. Our statute-books,state and national, will be
searchedin vain for a law authorizingthe arrestof a personoffering to
vote for any matterconnectedwith his suffragewhile at the polls, offer-
ing his ballot. The laws arecarefuland minute in provisions designed
to protect the citizen in the exerciseof this high privilege. But they
�~�o�n�t�a�i�n no clauseauthorizinghit;! arrestat the polls, and imprisonment
for offering to vote. If they did contain provisionssusceptibleof such
an interpretationby the Dogberrysof thehustings,the courtswould, by
construction,erasethem from the statute-book,and declarethem uncon-
stitutional, null, and void, as infringing the fundamentalright of the
citizen to cast his vote free from all fear for his liberty and safe.ty. 1
may add that the law takesgreatpainsto providethat the vote shall be
promptly receivedwhenofferedon electionday. The objectof registra-
tilm-which is given for severaldaysat a time at severalperiodsof the
year-isto ascertainwho arelegally entitled to the electivefranchise,to
recordthe factsof their identity, and to fix the precinctsat which they
areto vote. The objectof registrationis to removeall necessityfor de-
lay in receiving the votes,and polling them promptly on electionday.
The law doesnot intend that the judgesof electionshall consumetime
with frivolous interrogations,and obstructthe courseof voting by inqui-
ries which havealreadybeenmadeandsettledby the registrars. True,
section 127 of the Code of Virginia, in force since May 1, 1888, au-
�~�h�o�r�i�z�e�s thejudgesto challengeon suspicion,andto hearchallenges,to
tenderthevoter'soath as a meansof saving time, and evento rejecta
vote on their own personalknowledgeor on legal proof that the person
offering hasnotthe right of suffrage; but it contemplatesin all thesepro-
visions that the inquiry shall bespeedyand summary. Its objectis to
secureexpedition,and by proceedingsbefore registrarsto relieve the
judgesof electionof all inquiriesexceptasto the identity of the person
offering his ballot with the personregistered. Sothat the judgeof elec-
tion who goes beyond this inquiry into matterssettled by registration,
himselfobstructsthe electionwith which he is charged,and which heis
sworn to conductaccordingto law. The law �a�~�s�o takesgreat painsto
aecurequiet and orderat the polls, and ordersthe promptarrestof per-
sonsconductingthemselvesin a noisy, riotous, tumultuous,or insulting
mannerat or aboutthe polls. It doesthesethings for the protectionof
the voter and of the ballot-box. All its provisionsof this characterare
intended,directly or indirectly, to secureto the voter the right freely
and securelyto casthis ballot withoutfear or intimidation. It nowhere
authorizesthearrestof the citizen offering his ballot. If hevotesfraud-
ulently, if he falsely swearswhenput upon the voter'soath, he may be
arrestedafterwardsat anothertime andplace,and, if found guilty, may
be punished. His vote mayatanothertimeandplacebeexcludedfrom
computation,or it may be rejectedby thejudgesat thetime it is offered.
But at the polls, claiming and offering his ballot, his right to be there
for the purposeofvoting is sacred,and his person�i�n�v�i�o�l�~�b�l�e�. The law
hedgeshim aroundon electionday with all the protectionwhich it can
give to securehim in the free and fearlessexerciseof the highestpriv-
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ilege of the Americancitizen. To arresthim in the exercise,or attempt
to exel'cise;this privilege, goesmuch farther than his own case. The
lossof onevote is not the only effect of the arrest. It produceswide-
spreadand generalfear and trepidationamongthe whole classof poor
and friendlessvoters,of which he is but one. If the officers charged
with theduty of receivingthe ballotsof citizenscould legallyarrestthem
in the act of offering the suffrage,intimidation would becomeepidemic,
the infectionwould be general,and the suffragewould bea curseinstead
of blessingto the humbleworkersof thecountry Theelective franchise
is the basisand safe-guardof republicaninstitutions. It is that which
distinguishesthe Americancitizen from the serfand peasantof Europe,
who dare not standerect, and look the privileged classesin the face.
Therethe manis drafted into the army, and the woman may often be
seenworking, in thefield, yokedbesideanox, or a goat,or evenadog, in
tilling the soil. The ballot, in the handsof the working classes,is our
protectionfrom the conditionof things presentedin the old countries.
The ballot is of little value to the powerful and strong. The mostof
them-dronesof society-canprutect their right!; by other meaos.
But the workersin the hive haveno protectioncomparablein valueand
efficiency to the ballot. And when, by any means,especiallythat of
arrestingtheobscureand friendlesscitizen in offering his voteon election
day, the free andfearlessuseof the ballot is destroyed,our country will
bealreadyon the highwaywhich leadsto the ruin of republicaninRtitu-
tions. The protectionof this right is the duty of the courts and juries
of our country. This courtand its officers havedonetheir duty in this
case,andit only remainsfor you to do yours.

r mustnot omit to saythat,althoughthe arrestof William H. John-
sonat the polls was illegal, whetherhe wasa qualifiedvoter or not, yet,
under the wording of the indictment, the defendantcannotbe found
guilty, unlessJohnsonwasa qualified voter. On this point it wasshown
in evidencethat he wasduly registeredin 1884,and that he hadvoted
unchallengedin eachandeveryelection sincethat registration. When
his"Vote waschallengedat the electionof the 6th of November last, the
factof his registrationand subsequentvoting establishedthe presump-
tion thathe wasa legal voter, and this presumptioncouldnot havebeen
disregardedby thejndgesof election, unlessthe requirementsof section
127 of theVirginia Codewere first complied with. It was their duty
underthat section,beforethey could rejecthis ballot, first, to adminis-
ter thevoter'soath,which hedemandedto take. Not until afterhe had
takenthatoath could they havehadany iegal right to reject his ballot,
andeventhentheycould not reject it exceptuponrecord,or legalproof,
or their own personalknowledgeof his incompetency The evidence
showsthat they did not administerthe voter'soath to him, andtheir re-
jection of his ballot wasfor that reasonalone illegal and null. Under
thesecircumstanceshe mustbe presumedto havebeena qualifiedvoter,
and it is your duty so to assume.

The evidenceshowsthat a placardwas put up in the election room
showing the instancesin which personsof the sameor similar names
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wereregisteredin differentprecinctsof that partof the country. This
placardgavethenameof oneWilliam Johnsonasregisteredin the �p�r�e�~
cinct next to the Third ward of Portsmouth. It wascontendedby �c�o�u�n�~
sal that this showingof the placard,supportedby a' challengefrom �o�u�t�~
sidethe.room,constituted,undersomepeculiarprovisionof theCodeof
Virginia, a criminal complaintagainstWilliam H. Johnson,and �j�u�s�t�i�~
fied his arrestandabductionfrom the polls. If that wereso, the jails of
Virginia onelectiondayswould befilled with Johnsons,Browns,Smiths,
Joneses,Marshalls,Washingtons,Jeffersons,andMadisons. Ifthatwere
so, it would be incumbenton all of uswho bearnameslike thoseof per-
sonsin other precinctsto marchto the jails to be locked up on election
days,insteadof repairingto the polls to exercisethe highest right of
freemen. And I could not help feeling that the intelligenceof thejury
andthe courtwerenotmuchflatteredby the urgingof sucha pretension
uponthem. No, gentlemen,therecan be no legal arrestof a voter on
electionday for any causerelatingto his suffraj1;e. In the templeof the
republic the place on which citizensstand in castingtheir votes is sa-
credground,andthe �b�a�l�l�o�~�b�o�x is an altar before which their persons
andliberty are inviolable.

In thiscase,I leaveout of considerationall otherevidenceandall other
featuresexceptthe onewhich givesit importance,-thearrestof a voter
at the polls in the mannershownin thiscase. It is chargedthat the �d�e�~

Cendantat the bar,by force, unlawfully preventedthevoter, William H.
Johnson.,from freely exercisinghis right of suffrage,andthe evidenceis
thatthis force was exercisedby,ordering the voter'sarrestat the polls,
and his abductionfrom thevoting place. I chargeyou, gentlemen,that

.this arrestandabductionwere unlawful, and turn the caseover to you.

UNITED STATES V. WIGHT.

DlBtrict Oourt, E. D. MicMgan. March'10, 1889

1.ááPOBT-OFFIClIH-LARCENY FROM: MAILS-REV. ST. U. S. ¤ 5467.
The two clausesof Rev. St. U. S. �~ 5467, describetwo separateAnd distinct

offenses,viz.: .(1) Secreting.embezzling,or destroyinga valuableletter; and.
(2) stealinl!.' the contentsof such letter. Thesetwo clausesshould be read
diBjunctively.

8. SAME-INDICTMENT.
It is not necessary,in anindictmentunderthe:first clausefor secreting'and

embezzling,to �a�l�1�e�g�~ that the letter had not been deliveredto the party to
whom it wasdirected; nor. underthesecondclause,for stealingthe contents,
to allege.thatthe letter wasintendedto be conveyedby mail or mail carrier.

8.S.uiE'-:LETT1lJRSD1lJPOS1TEDIN LETTER-Box.
It is sufficient evidencethat lettersare"intendedto be carriedby a letter

carrier" thattheyaredepositedin pillar-boxesto be carriedto the poat-office.
althoughit be intendedto interceptthemafter theyhavepasaedthroughthe
handaof a.suspectedemploye. . .


