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set apart for the trust, or, if separationis impossible,that priority of lien
shouldbeadjudg-edin favorof the trust-estatefor thevalueof the trust prop-
pertyor funds, or proceeds.of the trust property,enteringinto andconstitut-
ing a partof theassets. This rule simplyassertsthe right of the trueowner
tobisown property. But it is the generalrule '" '" '" that, in order to
follow trust funds, ... '" '" theymustbeidentified. ... '" '" Thecourts
below seemto haveproceededupona supposedequityspringingfrom thecir-
cumstancethat,by theapplicationof the fund to thepaymentof White'scred-
itors, the assignedestatewasrelievedpro tanto from debtswhich otherwise
would have beenchargedupon it, and that therebythe.remaining creditors
... '" ... will be benefited. We think this is quite too vaguean equity for

. Judicial cognizance."
Bill dismissedwithout prejudice.

WALLACE et al. 'V. MYERS, Comptroller.

(Oi'l'cuit Oourt, S. D. Nf/lD York. March 28,1889.)

1. CONSTITUTIONAL LAw-INHERITANCE TAX.
Act N. Y. 1885, as amendedby Laws1887,Co 713. imposesa tax of IS per

cent.apon the value of propertypassingto any personnot within certain
degreesof consanguinityto thedecedent.by will or the intestatelaws. from
anypersonwho may die seisedor possessedof the samewhile a residentof
thestate.or which IS within the stateat the time of his death. Held, that as
the law operatesalike on all propertyandpersonssimilarly situated,andthe
assessmentis madeby a judicial officer. afterdue noticeandopportunityto
be heard.it doesnot conflict with the fourteenthamendmentto the federal
constitution.

S. SAME-TAX ON UNITED STATES BONDS.
Wherethe propertyof thedecedentincludesUnited Statesbonds,the tax

maybeassesseduponthebasisof their value. Thetax is. not imposedupon
thebonds,but is merelya tax upontheprivilegeof acquiringpropertyby in-
heritance.

In Equity. Bill for injunction. On demurrerto bill.
CorneliusJiliske, for complainants.
Oha'l'le8F. Tabor, Atty. Gen., for defendant.

WAUJACE. J. This is a suit to restrainthe defendant,as comptroller
of the city of New York, from collectingcertain taxesassessedunderthe
provisionsof the act of the legislatureof the stateof New York of 1885,
entitled"An act to tax gifts, legacies,andcollateral inheritancesin cer-

. tain cases,"as amendedby chapter713 of the Laws of 1887. These
laws imposea tax of 5 per centumupon the valueof the propertypass-
ing to any personnot within certaindegreesof consanguinityto the de-
cedentby will or the intestate laws of the state,from any personwho
may die seisedor possessedof the samewhile being a residentof the
state,or which is within the state at .the time of his death. The bill
of complaint shows that ill the presentcasetherewas included in the
propertyof the decedent,uponwhich the tax wasassessed,$28,000 of
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United Statesgovernmentbonds. The defendanthasdemurredto the
bill. The contentionfor the complainantsis that the legislationis un-
(lonstitutional,and, if valid, thatas to the governmentbondsthe taxis
void. Thedecisionin ReMcPherson,104 N. Y. 306,10 N. E. Rep.685,
disposesof the objectionsto the legislationwhich rest upon the ground
that it is in conflict with the constitutionof the state; and the casesof
Magerv. Grima, 8 How. 490,and Carpenterv.Pennsylvania,17 How. 456,
meetmostof thosewhich assertthat it is in contraventionof theconstitu-
tion of theUnitedStates. Inasmuchasthelaw operatesalike on all prop-
.erty and personssimilarly situated,and the assessmentis madeby a ju-
dicial officer afternoticeand opportunityto be heardby the personsin-
terested,it doesnot conflict with the provisionsof thefourteenthamend-
mentof theconstitutionof the United States. Railroad Co. v; Richmond,
96 U. S. 521; Barbierv. Connolly, 113 U. S. 27,5 Sup. Ct. Rep. 357;
TVurts v. Hoagland,114 U. S. 606, 5 Sup. CLRep.1086; Railroad Taa: .
Oases,115 U. S. 321, 6 Sup. Ct. Rep. 57.

The seriousquestionin the caseis whetherthe tax is void to the ex-
tent that the assessmentwasbasedupon the value of the United States
bondswhich were includedin the propertyof the decedent. This ques-
tion is fairly a debatableone, but seemsto be satisfactorilyansweredby
the considerationthat the"tax is not imposedupon the bonds,but is one
upon the privilege of acquiring propertyby inheritance. The circum-
stancethat incidentally under such a statutesuch bondsmay have to
be valuedin orderto ascertainthe amountof the tax doesnot affect its
essentialnatureasoneupon the privilege,and not upon the bonds. The
statuteexactscompensationin the form of a tax, and measuresthe price
accordingto the valueof the inheritance;and the only purposeand ef-
fect of valuing the bondswhentheyform a partof a decedent'sestateis
to ascertainand measurethe valueof the privilege. Sucha tax is no
more one upon the bondsthan an incometax is one upon the property
out of which the incomeis derived,or an excisetax is oneupon thear-
ticles manufacturedorsold. The bondsarethesubjectof the appraisal,
but the privilege is the subjectof the.tax. Inasmuchas it is lawful for
the stateto withhold altogethertheprivilegeof acquiringpropertywithin
its dominion by will or inheritance,whetherthe property consistsof
:governmentbondsor anythingelse,it is lawful for the legislatureto an-
nex any conditionsto the privilege which may seemexpedientand do
not conflict with the organiclaw of the state,or the constitutionor laws
-of the United States. In the languageof the court in �M�(�~�g�e�r v. Grima,
wherea similar statutewas underconsideration:

"The law in questionis nothingmorethan theexerciseof thepowerwhich
-everystateandsovereigntypossesses,of regulatingthemannerandtermsupon
which propertyreal or personalwithin its dominion may betransmittedby
last will andtestament,or by inheritance,and of prescribingwho shall and
who shall not becapableof taking it."

The termsof the act of congressof June30, 1864,(13 U. S. St. 285,)
taxing legaciesand successionsare quite similar to those of the present
statutein respectto the valuation for assessment. The subject-matter
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6f theassessmentundertbatactwas'heldby thesupremecourt in Scholey
v. Rew,23 Wall. 331, to be the devolutionof the estate"or the right to
becomebeneficiallyentitledto it; and the act was consideredas taxing
a privilege,andnot property. InVitginia the highestcourtof the state
hasconstruedasimilarstatuteasimposingthetax,notupontheproperty,
but upontheprivilegeof acquiringit by will or undertheintestatelaws.
Eyre v. Jacob, 14 Grat. 422;,MiUer v. Com., 27 Grat. 110. The precise
questionnow presentedwasconsideredby the supremecourtof Pennsyl-
vaniain Strodev. Cbm.,52 Pa.St. 181,and thecourttreatedthestatute,
notastaxingpropel'ty,butasaregulation of thetransmissionof theprop-
ertyof decedents;and upon that view held that governmentsecurities
wereproperlyincluded in the valuation of the inheritanceuponwhich
the tax wasassessed. If such statutesare to be regardedas taxing a
privilege,and not property;thenthecasesof Societyv. Coite, 6 Wall. 594,

,and InBtitution v. Ma88ach'U8ett8,Id; 631, furnish by analogy the rule
which shouldbeapplied in thepresentcase. In thelattercasethecourt
usedthe following language:

"GraQting that it is not a propertytax, then it must be consideredasa
franchisetax laid upon the corporationfor the privilegesconferredby the
charter,which, by alltheauthol'ities,it is competentfor thestateto tax, ir-
respecth'eof what dispositionthe institution bas madeof the funds,or in
whatmannerthey may haveb!len invested."

,Accordingly the courtheld in thosecasesthat, although by the stat-
ute imposing the tax theamountwas to be ascertainedby the amount
of the depositsof the corporation,the circumstancethat those deposits
wereinvestedin governmentsecuritieswas not material. The caseof
Peoplev. l'MU11'ance Co., 92 N. Y. 328, affirmed by the supremecourt in
InM'anceCo. v. New York, 119 U. S. 129,8Sup.Ct. Rep.1385, is also
instructive. There a statuteof New York imposedthe tax upon the
franchisesáof corporationswithin the state, to be assessedupon the
Rmountof the dividendsupon the capital stock. The court held that
in ascertainingthe basisfor computingthe amountof the tax, the por-
tion of the dividendsderivedfrom, the investmentof the corporationin
United Statessecuritieswasnot to be deducted. No opinIon was pro-
�m�u�l�~�a�t�e�d by thesupremecourt in deciding this case. It is to be ob-
served,however,that it wasnot even contendedfor the corporationin
that court that the tax was to any extentvoid or excessiveif it was a
franchisetax,but the contentionwasthat it was in effecta tax uponthe
property.of the corporation,and thereforevoid, so far as it was based
upon propertyin the form of United Statessecurities. In any view,
the court must haveheld that if it wasa franchise tax thevaluationof
United Statessecuritiesasa basisof assessmentwas,permissible. The
authoritiesthusreferred to should control the decision of the present
case,in the absenceof �a�n�y�d�e�c�i�s�i�o�~�l direcUy in point by the supreme
court. The demurreris sustained. '
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POWELL ". OREGONIAN Ry. CO.

(Circuit Court, n. Oregon. .March 18, 1889,.)

1.áCORPORATlONS-STOCKlIOLDlllRS-LIABILITY.
A judgmentagainsta corporationfor the recoveryof moneyis conclusive

evidence,in a suit agaiI.lsta stockholderfor the collection'of said judgment,
of the existenceof the corporation,and its liability to plaintiff therein.as
therebydetermined;andsuch judgment,whethergiven in an actionex con·
�t�r�a�~�u or ex delicto, is thereafteran indebtednessof the corporationfor which
a stockholderis liable to the amountdueon his stock.

2. Lnd:ITATION OF ACTIONS-RUNNING OF STA'tUTlll.
Ina suit to collect a,jUdgment againstan insolventcorporationfrom a

stockholderthereof.the statutedoesnot commenceto run againstthe judg-
. mentcreditorandin favor,of thestockholderuntil the entryof the judgment.

(Sll11alru8'bll the Court.)

At Law.
Action b´ W. S. Powell againstthe OregonianRailway Company.
A. L. Frazer, for plaintiff.
Earl a. Bronaugh, for defendant.

DEADY, J. This suit is broughtto collect from the defendanta judg-
ment obtainedby the plaintiff on April 8, 1887, againstthe Dayton,
Sheridan& GrandRondeRailway Company,for the sumof $5,300.

The defendantis sued as the holderof 1,000sharesof stockof said
corporation,.sinceFebruary27,1884,on which thereis dueand unpaid
thesumof $39,000;andit is allegedin the bill thatthesearethe only
sharesof the stock on which anythingis due.

The casewas before this court on December8, 1888, (36 Fed. Rep.
726,)onademurrerto the bill, when it was held that a judgmentob-
tainedagainstan Oregoncorporationfor permissivewasteconstitutedan
"indebtedness"of such corporation,within the purview of article 11.
¤ 3,of the constitution of the state,for which a stockholdertherein is
liable thereunderto the amountof his unpaid stock.

In Ladd v. Cartwright, 7 Or. 329, it was held by the supremecourt of
thestatethata creditorof a corporationcannotproceedagainsta Eltock-
nolderto subjectanyunpaidbalanceon the latter'sstockto the payment
of hisclaim in thefirst instance. But hemustexhausthis remedyat law
againstthe corporation,when he may proceedinequity againstall the
delinquentstockholders,wherethe rights of all partiesmay be adjusted
in one suit. See,also, Patterson v. Lynde, 106 U. S. 519, 1 Sup. Ct.
Rep.. 432j Pollard v. Bailey, 20 Wall. 520.

On the overrulingof the demurrer,the defendanthad leaveto answer
the bill. Theansweris exceptedto for impertinence. The exceptions
includethe greaterpart of the pleading.

In andby the matterexceptedto, the defendantallegesin effect: (1)
That the Dayton, Sheridan& Grand RondeRailway Companywasdis-
solved,and not in existenceon January29, 1887,when the actionwas
commenced,in which thejudgmentsoughtto be enforcedwasobtained,
and �t�h�~�r�e�f�o�r�e the latter is void. . (2) That the causeof suchactionwas


