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Plaintiff andJenksexcepted. After the filing of the report, thestateof
Pennsylvaniafiled a petition by leave of court to intervene,alleging &

claim for baoktaxesamountingto $224,868.67.
GeorgeTuckerBigphamand ArtemaaH. Holmes, for Credit MobiIier.
Weigly&: Oolton, for Jenksand the Commonwealth.

BUTLER, J. Thecourtis satisfiedwith themaster'sdispositionof Bar-
ton'H. Jenks'claim, and the costsarisingout of its presentation. The
exceptionsfiled by Mr. Jenkson this accountarethereforedismissed.

We arealso satisfiedwith the master'srecommendationthat the mo-
tion to dismissthe receiverand vacatethe injunction be held over until
the statehas opportunityto test its right to taxesclaimed. It is cer-
tainly true that the litigation which has extendedover several years
should not be unnecessarilycontinued. We are not entirely satisfied
that an exerciseof the vigilance now exhibited by the statewould not
soonerhavediscoveredthe facts on which its claim is based,and h.ave
had its right to recoverdetermined. In view, however,of all the cir-
cumstances,andespeciallyof the fact tbat an allowanceof the motion
nowwould probablydeprivethestateof all remedy,we think it is proper
to withhold actionuntil it hashad time to havethe claim passed.upon,
in the mannerprovidedfor, by the statestatutes. If the claim shall be
sustained,we will then allow the interventionprayedfor, on condition
that thestatefurnishesthefundsnecessaryto enablethe receiverto pros-
ecutetheclaimsof theCredit Mobilier againsttheUnion Pacific Railroad
Company. Theseclaimshavenot beenprosecutedheretoforefor want
of meansto do it. There must be no lack of vigilance on the part of
the state in recoveringjudgmentfor the taxes,nor in furnishing the
funds referred to. If there shall be, the motion will be allowed,and
counselare at liberty to call it up hereafterwheneverthey believe,in
view of what is heresaid, it shouldbe allowed.

MAYER V. DENVER, T. & FT. W. R. Co. �~ al.

(Oircuit Oourt, 8. n. New York. March 18,1889.)

1. CORPORATIONS-STOCKHOLDERS-FRAUD.
A bill by a stockh,olderof the P. Co. to restrainthe D. Co. from issuing

certainmortgagebondsintendedto securean illegal advantageto the C. Co.,
in breachof an agreementbetweenthe D. Co. andthe F. Co., allegedthat
the P. Co. was the equitableowner of stock in the F. Co., and that it de-
signed,whenit acquiredthe legal title to such stock, to exchangeit in dis-
regardof plaintiff's rights for stock of the D. Co., and that the fraudulent
issueof mortgagebondsby the D. Co. would place a lien for their amount
beforethe stock, which complainantwould be entitledto receiveasa stock-
holderof the P. Co. The bill prayed that the D. Co. andthe C. Co. be ená
joined from disposingof the bonds,andthat the P. Co. be enjoinedfrom exá
changingits stock of the F. Co. for that of the D. Co. until the agreement
betweenthe F. and D. Cos. had been compliedwith. Held that, concp,ding
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thatcomplainant�h�a�~ theright to sueon behf,l,lf of theP. Co.,a causeof action
wasnot stated.as-theP. Co. cOl.lld not be heardto complainuntil it becameII.
stockholderin the D. Co.; and,asit wasnotapartyto theagreementbetween
the D. andF. Cos.,it could neitherenforceit nol" restrainits breach. '

2. �S�u�r�E�~�.�P�L�E�A�i�m�r�G�-�M�u�L�T�I�F�A�R�I�O�U�S�N�E�S�S�. .'
If the bill be takenasstatinga causeof actionby ,complainantagainstthe ¥

P Co. the bill is multifarious,as the otherdefendantshaveno interestin the
controversy

In �E�q�u�i�t�~�. On demurrerto the bill.
Edga1'M. Johnson;for complainant.
WagnerSwayne,for defendants.

�,�W�A�I�~�L�A�C�E�, J. This is a suit in equityby the complainantasa stock-
holder of a corporationagainstthat corporation,and againstthe Den-
ver, Texas& Fort Worth RailroadCompany,and the Colol'ado& Texas
Railway ConstructionCompany. The defendants:have demurred for
�m�~�l�t�i�f�a�r�i�o�u�s�n�e�s�s�, wantof equity, andabsenceof necessaryparties. The
substantiverelief sought by the bill is to preventthe Denver, Texas
& Fort Worth Railroad Company from issuing $1,000;000mortgage
bonds intendedto securean illicit advantageto the Colorado& Texas
Construction Company in breachof an agreementbetween the first-
namedcorporationand the Fort Worth & Denver City Railway Com-
pany. The plaintiff is a stockholderof the Pan HandleConstruction
Company" which is the equitable�o�~�n�e�r of stock in the Fort Woith &
Denver City Railway Company;and he assertsthat his corporationis
aboutto receiveits stock,anddesigns,when it acquiresthe legal title,
immediately,and in disregardof his rights and interests.to exchange
it for stock 61' the Denver, Texas& Fort Worth Railroad Company.
The bill avers"that the issueof said bonds(by the Denver,Texas&
Fort Worth Railroad Company)is fraudulent, and without �a�n�y�c�o�n�~
siderationwhatever.and is neither called for nor required, but is in-
tendedsimply to give asa profit to saidColorado& TexasConstruction
Companythe sum of $1,000,000in bonds to which it is neither law-
fully nor legally entitled." The bill also avers"that the issue of said
bonds,and the delivery of the sameto the said Colorado& TexasCon-
struction Company,is a fraud upon his rights in this: that it would
place before the stock which he is entitled to receive Of the Denver,
Texas& Fort Worth Railroad Companyby virtue of his ownershipof
saidstockin said PanHandleConstructionCompanya lien of $1,000,-
000 for the mortgagebondspriO!: in right to his stock." The bill also
avers that. the issue of the bondswould be a violation of the organic
law of the Denver,Texas& Fort Worth Railroad Company,and ultra
vires. The prayer of the bill is that the Denver,Texas& Fort Worth
RailroadCompany,and the Colorado& TexasCo'nstructionCompany,
be restrainedfrom disposingof the bonds, and be directed to deliver
themup for cancellation,and that the Pan Handle ConstruationCom-
panybe restrainedfrom exchangingits stockof the Fort Worth & Den-
ver City Railway Companyfor the stock of the Denver,Texas& Fort
WorthRailroadCompanyuntil complianceof the agreementbetweenthe
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Fort Worth & DenverCity Railway Companyand the Denver,Texas&
Fort Worth RailroadCompany.

Assumingthat the bill showsa casein which a stockholderis entitled
to sueto enforcea causeof action in behalf of the corporation,which
thecorporationitself cannotbe inducedto assert,and viewing the bill
asonefiled by the PanhandleConstructionCompany,it doesnot state

_a causeof action againstthe other defendants. That company.as an
expectantownerof the stock in the Denver,Texas& Fort Worth Rail-
road Company,may havea future interestin the questionwhetherthe
latter corporationought to be permitted to issuethe bonds,but it has
no interestat present. Until it. becomesa stockholderof the Denver,
Texas& Fort Worth Railroad Company, it can.neither be .heard to
�c�~�m�p�l�a�i�n of acts.of that corporation which may be tutra vire8, or per-
mitted to interfere in any way in the affairs of that company. As it
was nota party to the contractbetweenthe Denver. Texas &. Fort
Worth RailroadCompanyand the Fort Worth & DenverCity Railway
Company,it cannotsue to enforcethe contractbetweenthosecorpora-
tions, or to preventa breachof the contract. And. in any suit founded
upon that contract the }j'ort Worth & Denver City Railway �C�o�m�p�~�n�y
would bea necessaryparty. Of coursethe complainantwould not be-
comea stockholderin the Denver,Texas& Fort Worth RailroadCom-
panyifhiscorporationshouldacquirethe stockof thatcompany. That
would requirethe further �e�:�x�.�~�h�a�n�g�e of his stock in his own corporation
for the newly-acquiredstock, which could only takeplacewith hjs �c�o�n�~

sent. If the PanHandleConstructionCompanyis aboutto mak,edis-
positionof the stockwhich it will acquire in the Fort Worth & Denver
City Railway Companyin fraud of its own stockholders.the �c�o�m�p�l�a�i�n�~
ant, upona propershowingof facts,canseekthe aid of a courtofequity
to restrainthe threatenedtransaction,asany of its stockholderscouldif,
the corporationwere about to disposeof any of its other propertyin
contraventionof its duties as a trustee for them; but it is doubtful
whetherthe presentbill makesa sufficient casein that behalf. For
all thatappears,the exchangeof the stockmay be for the bestinterests
ofthe stockholdersof the Pan Handle ConstructionCompany. That
corporation,in its capacityasa stockholderof the Fort Worth & Den-
ver City Railway Company,may be powerlessto arrest the issueof the
mortgagebondsby theDenver,Texas& FortWorth RailroadCompany;
and its directorsand officers, and the majority of its stockholders,may
believe,andbejustified in believing, that notwithstandingthe contract
betweenthe Denver,Texas& Fort Worth Railroad Companyand.,the -
Fort Worth & DenverConstructionRailway Companyis aboutto be ig-
nored,and the fraudulentissueof bonds is to takeplace,thesharesto
be receivedin exchangeare morevaluable than thosewhich are 'to be
given:. 'The statement'in the bill .that the stockholdersof the Pan
HandleConstructionCompanyauthorizedthe exchangeupon the faith
that the Denyer, Texas& Fort Worth RailroadCompany would per-
form its contractwith the FortWorth & DenverCity RailwayCompany,
and that the officers of the Pan Handle ConstructionCompanyare
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"warmly enlistedand deeplyinterested"in the issueof thebondsby the
Denver, Texas & Fort Worth Railroad Company, are the only aver-
mentsto impeachthe goodfaith and good judgmentof the latter in fa-
voring the exchange,and no facts are set forth from which it can be
seenthat their conductis promptedby a purposeto disregardthe in-
terestsof the stockholderswhom they represent,or is calculatedto vio-
late their rights, althoughthis is suggestedby implication. If there
wereenoughin the bill to showa real grievanceon the part of the com-
plainantagainstthe Pan Handle ConstructionCompany,the otherde-
fendantsought not to be draggedinto a controversybetweenhim and
the Pan Handle ConstructionCompany.upon the theory that they are
proper parties to a suit by the Pan Handle Construction Companyto
preventa breachof contract between the Fort Worth & Denver City
Railway Companyand the Denver,Texas& Fort Worth RailroadCom-
pany. The two causesof actionaredistinct and unconnected,and the
attemptto mingle them rendersthe bill multifarious. If thecomplain-
antis entitled to preventhis own corporationfrom makingtheexchange
ofits stock with the Denver,Texas & Fort Worth RailroadCompany,
and canobtain that relief, it is wholly immaterial to him what indebt-
ednessis createdor mortgagebondsare issuedby the latter corporation,
becausehewill not becomeoneof its stockholders,nor will his own cor-
porationbecomea stockholder. Until the complainantbecomesan act-
ual shareholderof the Denver,Texas& Fort Worth Railroad Company
he is a strangerto its affairs. He cannotbe permittedIto introduceit
into a controversyin which no decreecan be obtainedagainstit, and
compel it to litigate oneissue betweenhim and his own corporationin
which it hasno interest,and anotherbetweenit a!1d the Fort Worth &
DenverCity; Railway Company,in which neitherhe nor his own corpo-
ration haveany interest. The demurreris sustained.

GAZIN et al. v. NORTON et ale

(Circuit (lourt, E. D. Louisiana. March 23, 1889.)

BANXBUPTCy-AsSIGNEE'SCOSTS AND EXPENSES.
UnderRev. St. U. S. !3 5099,providing that the assigneein bankruptcyshall

be allowed out of the money in. his hands"all the necessaryexpenditures
madeby him in the dischargeof his duty, anda reasonablecompensationfor
his services," wherecreditorshave in goodfaith broughtsuit ag-ainstthe as-
signee,andbeendefeated,andthe estateis insufficient to payboth theircosts
andthe costsandcounselfeesof theassignee,theassigneeis entitledto prefá
erence.

In Equity. Petition for rehearingon questionof costs¥
.E. H. Farrar and H. H. Walsh, for petitioners.

Wm. Grant, for defendants.


