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iar with the, work iIi which such dies are employed, would understand
how to do it,aI1d would do it as soon ashe found the corners objection-
able. A deoree will therefore be entered dismissing the bill, with costs.

PUTNAM et 0,1. '!7. KEYSTONE BOTTLE STOPPER Co. et al.

(Cirouit Court, w: D. Pennsylvania.:March 22, 1889.)

t. PATENTS FOR lNvENTIONS-REJSSUE-ENLARGEMENT-BoTTLE-STOPPERB•
.As the specification in reissued letters patent No. 7,722, June 5.1877, to

Karl Hutter, though more ample in matters of an explanatory nature, con-
tains nothing of importance which is not plainly disclosed in the specifica-
'tion and drawings In the original patent, No. 158,406, January 5,1875, the
claim which is for the oombination substantially, etc., of the compound stop-
::per, the yoke, the lever, and the supporting device on the hottle by means of
three. pivotal connection,s ,upon which such members can be tnrned relatively
'to eAch other without disconnecting either from tbe other, is not an enlarge-
ment of the claim of the original, which is for the bottle-stopping device com-
, posed ofa ,pivotal �l�e�v�e�r�~�f�r�a�m�e�. applied to neck of bottle with eccentrically
hinged yoke carrying the elastic stopper and cap-piece arranged and operated
substantially, etc.

'I. SAME-INFRINGEMENT-IMPROVEMENT.
Though the device manUfactured under one patent isadjudgedto,be an in-

fringementof another patent, yet, where both patents are afterwards united
, in the same person, the infring-ing .invention may'be held to be an improve-
ment upon the other, as against' a person infringing both �~�a�t�e�n�t�s�. '

8"SAKE---SUOCESSIVE PATENTS TO SAME PERSON-PREs'l1MPTION.
:FJ:om the grant of a patent to one to whoIIl.a �~�r�e�v�i�o�u�8 patent fOfa similar

devic,e has been granted there arises a presumptIon that there is a SUbstantial
, difference between them; involving a patentable invention, and that the later
one is for a patentable improvement on the earlier one.

,4 :SAME-AcTION FOR ,INFJUNGEME:NT-INJUNCTION-PRIOR ADJUDICATION.
A preliminary injunction should be granted in a suit to restrain the infringe-

ment of a patent, where; in other suits for the infringement of the same pat-
ent, the patent has been adjudged valid, 'and devices identical in every mate-

.: rial respect with that of defendl'nt. have been held infringements.

lnEquity. 01) motion for ,preliminary injunction.
Suit by Henry W. PutnaD;l and others against the Keystone Bottle-

.Stopper Oompanyand others.
A. y. ,Br:iescnandW. Bakewell,for complainants.

. WiUiam H. Doolittle, for defendants.

ACHESON, J. The bill of complaint charges the defendants with the
,infringement of tiWoletters patent for improvements in bottle-stoppers,-
,one granted to Karl Hutter, assignee of Charles. De: Quillfeldt, being reis-
sue No. 7,722, dated June 5, 1877, of original patent to De Quillfeldt,
,No. 158,406, dated January 5, 1875; and the other granted to William
,Von,Hofe, being patent No. 167,141, dated August 24, 1875. The
,title ofthe plaintiffs to these patents is not controverted.
')i,,1. The.,De QuiUfeldt reissue t No. 7,722, has nine claims, but in-
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fl'ingementof the first claim 'orily is h'erealleged. That claim is as fdl-
lows:

"The combination,substantiallyasbeforesetforth, of thecompounds'top-
per, theyoke, thelever, and,the supportingdeviceon the bottle, by meansof,
threepivotal connections,upon which thesaid memberscan be turned rela-
tively to eachotherwithout disconnectingeitheronefrom the other!'

In two suits in the Secondcircuit, (Putnamv.Holle:nder, () Fed. Rep.
882, and Putnamv. Von Hofe, Id. 897.) the De Quillfeldt reissue,No.
7,722, was sustainedby.JudgeBLATCHFORD, who also there held that
the first claim of said reissuewas infringed by a bottle-stopperfrom
which the bottle-stoppermadeand sold by the defendantsdoes not dif-
fer in any substantialparticular. The like conclusionswerereachedby
JudgeMcKENNAN in the caseof Putnamv. Hammerand &tnderman,l' a
suit in this court on the De Quillfeldt reissue,wherein,after full argu-
ment, a preliminary injunction was allowed, and subsequentlya final
injunction was granted. Moreover. in this caseagainstHammerandá
Sunderman,in a proceedingfor contemptfor violating the injunction,
JudgeMcKENNAN held that a bottle-stopper,in every material respeet
identicalwith the stopperwhich the defendantsmanufacture,infringed
the first claim of the reissuenow in suit. No suchnew'proofshavebeen
submitted in this caseas would warrant a different conclusiCjn,either
uponthe questionof anticipation or the questionof infringement,from
that reachedin the severalcaseRreferredto; and therefore,according:to
the prevailingrule in patentcauses,in disposingof the presentmotion
for a preliminaryinjunction thosedecisionsshouldbe acceptedandfol-
lowed. Manufacturing Co. v. Hickok, 20 Fed. Rep. 116: It is, now-
ever, strenuouslyurged that such effect ought not to be here given to
thoseadjudications,becausethey weremadebefore the decision touch-
ing reissues,in Miller v. Bm88 00.,104 U. S. 350, and (as is supposed)
without regardto the principlE'Sthereenunciated;andthedefendantsin-
sist that under.the doctrine establishedby that decision the reissuein
suit mustbeheld to be void. But in Putnamv. Hollender,8ttpra, Jndge
BLATCHFORD said: \

"The answersetst"P that.thereissuecoversmorethanwasdescribedin the
specificationoNhf't original patf'nt,and is notforthesameinvention. There"
is no evidenceto this effect.and theredoesnot appearto be any ground for"
theassertion." 6 Fed.Rep.888.

It appears,then, that the questionof the enlargementof thescopeof
the patentwasraisedandconsideredin thatcase,andthedetermination',
of the court.wasthat the reissue�w�~�s for the sameinventionasthe origi-.
nal patent:' I might thereforewell rest this caseupon the opinion of
JudgeBLATCHFORD, and the presumptionthat the severaldecreeshere-
tofore madesustainingthe validity of the De Quillfeldt reissuewerefully
consideredand right. I have, however, given this questionan inde-
pendentinvestigation,con,fining myself, of course,to the first claim of

1 Not reported.
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the reissue,which is the only onehereinvolved. My conclusionsI will
statebriefly.

While a comparisonof the twopatentsevincesthat the specification
of the reissueis amplified, yet thisamplification is in mattersof an ex-
planatorynature,andembracesnothingof any importancewhich is not
plainly disclosedin the original specificationandaccompanyingdraw-
ings. Clearly the inventionsetforth in the reissueis the preciseinven-
tion set forth in the original patent, and the constructionand mode of
operationdescribedare the samein both. Therefore,it seemsto me,
that the first claim of the reissueis no broaderin scopethan the first
olaim of the original patent,which was in thesewords:

"The bottle-stoppingdevice,composedof a pivotal lever frame applied to
neckof lJOttle, with eccentricallyhingedyokecarryingtheelasticstopperand
cap-piece.arrangedandoperatedsubstantiallyin themannerandfor thepur-
posesetforth." .
,áRead,áasit mustbe,in connectionwith theprecedingspecificationand
accompanyingdrawings,.thisclaim containsthe sameelementswhich
a,recontainedin the first claim of the reissue,combinedand operating
tn the sameway, and producingthe sameresults. This conclusionis
supportedby Reedv. C'ha8e. 25 Fed. Rep. 95, a closely analogouscase
in which a reissuewassustained.

2. �T�~�u�c�h�i�n�g the secondbranchof the plaintiffs' case,-thatwhich re-
latestothe Von Hofe patent,No. 167,141,-littleneed be said. The
stoppermanufacturedunderthat patentwasheld by JUdgeBLATCHFORD,
in thecasesheretoforecited, to infring.e the first claim of the De Quill-
feldtreissue. But the titles to thosetwo patentsarenow united in the
plaintiffs, andthe Von Hofe patent,as an improvementupon the De
Quillfeldt invention, may well be sustainedas againstthe presentde-
fendants. C'antreU v. WaUick, 117 U. S. 689, 6 Sup. Ct. Rep. 970.
That the defendantsinfringe this patentis, I think, entirelyclear. Their
bottle-stopperis substantiallyidentical with the Von Hofe stopper.
Whateverdifferencesbetweenthem may exist are merely formal, and,
uponthe questionof infringement,altogetherimmaterial. The defense
fi,gainstthispatentmainly relied on is basedon a prior patentto Von
�~�o�f�e�, No. 163,533,datedMay 18, 1875, which the defendantsinsist is
an anticipationof the patentin suit, No. 167,141. But I do not con-
cur in thatview. Fromthe meregrantof the patenttherearisesa fair
presumptionthat there is a substantialdifferenceinvolving invention
b.etweenthe two patents,and that the later one is for a patentableim-
provementuponthe earlierpatent. The defendants,I think, have not
succeededin overcomingor weakeningthat presumptionby anything
�~�u�b�m�i�t�t�e�d to me. A preliminaryinjunction mustbe granted.
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PATENTS FOR INVENTIONS-INFRINGEMENT-DAMAGES-EvIDENCE.
The measureof �d�a�m�a�~�e�s for the infringement of a patent for whIch no

licenseshavebeengranted,is tbe profits which the patenteebaslost by reaá
son of tbe unautborizedsale,and hemust showby satisfactoryevidenceto
whatextentthecompetitionof the infringerhasdivertedsalesfrom him. It
is not necessaryto showby direct evidencethat he would have madeall or
anypartof the salesmadeby the infringer, but bemust provefactsand cirá
cumstanceswhich legitimately createthe presumptionthat he would have
madethem.

In Equity. On exceptionsto master'sreport.
Action by JamesC. Covert againstJosephB. Sargentand GeorgeH.

Sargent,for the infringementof letterspatentNo. 161,757,grantedApril
6, 1875, to complainant, for an improvementin "clasps or thimbles
for hitching devices." Thecourt found againstthe defendants,and di-
rected a referenceto a master to statean accountof the profits, who
reported,amongother things, as follows:

"The infringementby the defendantsconsistedin selling thimblesand in
selling cattle-ties constructedwith the infringing thimble, a rope, and a
snap. Thesearticles,assoid by the defendants.were madeby a corporation
atNew Haven,Conn., underthe nameof Sargent& Co., beingthe identical
firm nameunderwhich thedefendantscarriedon businessin New York citv.
The defendantsSeemto havebeenthesalesagents,without compensation,of
theNew Havencorporation,but they were largely interestedasstockholders
of the corporation,andreceivedcompensationtor theil' servicesandexpenses
in the form of dividends on theil' stock. The competitionbetweenthede-
fendantsandthe complainantwassharpandactive,and the latter, in order
to meet it, were forced to, and did, reducethe sellingprice of their product
by enlarging the discounts. Complainant'strade and customerswere �d�i�~�.
verted from them by the lower prices of the defendants,and wany letters
werereceivedshowinga preferencefor the complainant'sdevice,shouldthey
meetthe lower price quotedby thedefendants. In this respectthecomplain-
ant was seriouslydamaged,and the profits from the sale and use of their
devicewere very materially lessenedby the conductof the defendants. It
wasstipulatedby thecounselfor the defendantsthat the New Haven.�c�o�r�p�~
ration madea net profit on the infringing thimbles of $1,500;and'that de-
fendants'sharetherein was$l.OOO.

"From the foregoingfacts I find as conclusionsof law-First, that com-
plainant is i ,entitled to recoverof the defendantsthe sum of $1,000.being
the profits derivEld by them by useof the patenteddevice; second,tllat �t�~�e�r�e
is no reliablebasisupon which to computeprofits beyondthe amountnamed
in the precedingfinding; third, that thecomplainanthasbeen�g�r�e�~�t�l�y dain-
agedin his enjoymentof the.monopolygranted,but that the evidencepre-
sentsno definite basisuponwhich suchdamagescanbeassessed;fou1'th,that
the facts do not warrantthe presumptionthat if thedefendantshad not used
complainant'sdevice.that the complainantwould have sold as many thim-
bles and cattle-tiesat the higherprice chargedby him, in additiun to what
he did sell, as weresold anddisposedof by the defendantfJ."

To this reportboth complainantand defendantsexcepted.
William H. King, for complainant. John K. Beach.fordefenda,nts.


