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orderrecommittingthecaseto thespecialmasterto takeadditionalexpert
medicalevidenceas to the permanencyof intervenor'sinjury; or an
orderconfirming the master'sreportas to the liability of the defendant
company! allowing damagesin the sum of 81,500, as he may elect,
within five daysfrom this date. .

NEWMAN 1'. ALABAMA G. S. R. Co

{Circuit (Jourt, 8. D. Mi88188ippi, E. D. May 24,1889.)

1. CABRIEBS OPPA88ENGERS-lNJURtES-DEl!'EOTlVETRA.CK.
In an action for damagesfor injuries to a passengerby the deraUmentofa

car,severalwitnessesfor plaintiff testifiedthat theetiesat the pointwherethe
accidentOccurredwere in a veryrottencondition,andthat the rail wasmuch
worn andmashed. Theonly testimonyto rebutthiswasthatof defendant's
secti.onbaSil.who testifiedthathe examinedthetrack a day or two beforethe
accident,and that the rail was sound,but admittedth.atoneof the ties was
somewhatdecayed. Defendantdid notproducethebrokenportionof therail.
Held, thatplaintiff wasentitledto recover.

S. SAllE-D.utA.GES-DtABETEs'
There beingan irreconcilableconflict amongthe medicalwitnessesas to

whether,if plaintiff hasdiabete8in its incurableform. the diseasewascaused
by the aCCident,or was latent in his systemprior thereto.andwas in some

. measureacceleratedby theaccident,no damagescan beallowedon account
of suchdisease.

At Law. A9tion by Louis T. Newmanfor damagesfor personalin-
juries. .

Miller, Smith�~ Hush,for plajntiff. FeweU, Watki'll.8 & BrahanandJohn
C. McMartin, for defendant.

HILL, J. This is an action brooghtby the plaintiff againstthe de-
fendantfor allegedinjuriesreceivedby him while a passengeron defend-
ant'strain, causedby the negligenceof defendantin not keepingits rail-
road track in sufficient repair.áBuch is the substanceof plaintiff's dec-
laration, and to which the defendanthasinterposedthe pleaof thegen-
eral issuet anduponwhicht by stipulation, the questionsof fact as well
asof law aresubmittedto the court, the finding of the court to be in lieu
of theverdict of a jury. The.proof showsthat the plaintiff wasa pas-
sengerondefendant'strain,andthathehadpaidhis fare,andhadaticket
from Chattanoogato Vicksburg, and had also paid the additional fare
demanded,and was in the Mann boudoir car,-oneQf the cars.in said
traiI),; thatby reasonof the breakingof oneof therails on tIle tracksaid
�~�r wasthrownfrom the track,andplaintiff was thrownfrom his Bellt or
placeof :repose,and that by somesharpsubstancea deepcutor wound
wasmadeon the right $jdeof hisface,which severedoneof the arteries,
or perhapstwo of them, from which a lllrge quantityof blood flowed,
which greatly �~�e�a�k�e�n�e�d llim,prQducing.temporary�f�a�i�~�~�e�l�i�s�,�a�n�d from



826 FEDERALltEPORTER,vol. 38.

whicl 1.0.1sufferedconsiderablepain; that �~ considerabletime elapsedbe-á
fore said"Wound was healedand cured; that soon after this accidenta
clot of blood madeits appearancein the right eye,-theonenext to the
wound,-whichto someextentinjured the sight of the eye, and that
since that time the hearing in the right ear has been impaired. The
proof further showsthat not long after the accidentsymptomsusually
found in casesof diabetes-meUitusmadetheir appearancein plaintiff, and
which continue, and that since the accident plaintiff'shealth has not
beenasgoodas before; that he has expendedseveralhundreddollars in
the paymentof physicians'hills for the treatmentof his wound, and of
the diseasefrom which he has been SUffering, and for medicinesand
board and othernecessarypurposeswhile under the treatmentof said
physicians;and that he has beendetainedfrom his businflss,and has
not attendedto his businessasformerly. It is J;lhargedthat all the suf-
fering andexpenseto which plaintiff hasbeensubjectsincetheaccident
havebeentheresultthelleof,andthat it causedthediseaseknown as dia-
betes-mellitus,which, it is alleged,is incurable,andfrom which plaintiff
will haveto sufferduring the remainderof his life, ifit is not shortened
thereby. The first quesHoJ)áisto determineWhetheror not thedefendant
is liable to plaintiff by reasonof the carelessnessand negligencein not
keepingitsroad-bedand track in sufficient repair. That the accident
wasthe resultof the brokenrail is admitted,butit is insisted that the
defectof the rail, if any, wassuchascould not bediscovered,and that
theroad-bedandcross-tieswereall sufficientlysoundjandin goodorder.
The only witness introducedby the defendanton this questionis the
sectionbosswho had chargeof this part of the road,and he testifies
thatsuchwasthe fact, exceptthatoneof the cross-tieswherethe broken
rail was fastenedon the track was decayed;but he statesthat it was
not rotten. To rebut his evidencesomesix or sevendisinterestedwit-
nessestestify that the cross-tiesat that placewerevery rotten; that the
rails were old and very much worn, and the flangesw:ere brokendown,
and thebrokenrail wasmashedat theplacewhereit wasbroken. Some
two of the witnesses,wholive nearthe place,testify that the rails at that
placewereold rails, broughtfrom otherplacesand put in. Onewitness
testifiesthat he had a son employedin runningover that part of this
road, and that the track was in such dangerouscondition that he had
'tried to inducehis sonto quit the road iorfear of an accident. In con-
sideringtheevirlenceI only take into considerationthat which relatesto
theplacewheretheaccidentoccurred. The proofshowsthat thebroken
portionsof the rail have beensentoff to the rolling-mill, and have not
beenproduced,eitheron this trial or on a trial at Birminghamfor dam-
agesresultingfrom thesameaccident. Theywould havebeenimportant
evidencefor the defEmdant,if in its favor, and its non-productionis a
strongcircumstanceto showthat, if produced,it wotHd have sustained
.the causeof plaintiff, as it would have shown whether the rail was
masheddown wherebroken,as testifiedto by �p�l�a�i�n�t�i�f�i�~�s witnesses. Be-
sides,no otherwitnessesthan the sectionbosshavebeenintroducedby
defendantto showthe cQuditionofthe.track, or what causedthe acci-
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<lent. The section boss testifies that the decayedcross-tie,where the
raii wasbroken,wasmashed.partly down; he testifiesthat hehad passed
overthispartof the roadand examinedit eitherthat dayor the day be-
fore, and that some eight or nine trains passedover it daily, and that
this was the first accidentwhich had occurredat that point; and this
fact, it is insisted,strengthensthe testimonyof Harper,the sectionboss,
andwhich, takenin connectionwith the fact that it was his duty to ex-
amine the track, his testimonyshould outweigh that of the otherwit-
nesses;but I cannotconcurin this view, andmusthold that the weight
of the testimony �e�s�t�a�b�l�i�s�~�e�s negligenceon the part of the defendant,
anda liability to the plaintiff for the injuries received. That the plain-
tiff sufferedgreat loss of blood, and would have lost his life had not
skilled aid been obtained,and that he also sufferedconsiderablebod-
ily pain and loss from his businessby reasonof the accident,is proven
beyonda doubt. The preponderanceof the proof alsoshowssomeim- .
pairmentof the hearing,and some temporaryinjury to the right eye,
but neitherof which, at present,seemsto be very serious. What these
injuriesmay prove to be in the future is uncertain. The most diffi-
cult questionto determineis asto whetheror not thesymptomsof the
diseaseknown as diabete8were causedpy the injuries received,and as
to whetheror not it is of that type supposedto be incurable. There
hasbeenproducedupon the trial on this point the testimonyoranUm-
ber of medicalgentlemenof known experience,skill. andability in their
profession, establishingalmost beyond controversy two propositions:
First, that doctorswill differ; and, secondly,that they have not yet as-
certainedthe true origin of the diseasecalled diabetes. On this point
they admit that theyareat sea; someholding, more asmatterof spec-
ulation, one cause,and someanother. It seems,however,pretty well
settled that some racesare more liable to it than others. It is also
thoughtto be in someinstanceshereditary;but it doubtlessdependsfor
its origin upondifferent co'nditionsof the body, with the performanceor
non-performanceof the different functionsof the body,aswell asseason
of theyear,climate,etc. It is held by thesemedicalgentlemen,or some
of them, at least, that there is a predispositionto the diseasein some
person>:,andwhich existsfor sometime beforeit is known by thepatient;
that this latent<londition can be called into active e'xerciseby personal
injury or othercauses;thatsomepersonalinjuriesreceivedon particular
portions of the head will produce,or at least accelerate,this disease.
But, after consideringand weighingall the testimonyon this question,
I am broughtto the conclusionthat theweight of the evidenceis rather
against than in favor of the conclusionthat the disease,whateverit is,
underwhich the plaintiff suffers,in thisparticularwasproducedby the
iqjury receivedin theaccidentmentioned,in the pleadings;and that as
to whether,ifit is diabetesofthattype supposedto be incurable,it had
its existencein the systembeforethe accident,and,whetheraccelerated,
if at all, by the �a�c�c�i�d�e�~�t�, is too uncertainupon which to estimatethe
.damagesclaimed. But I amsatisfiedthatfor the suffering the plaintiff
haaenduredfrom lossof blood, which so nearlyendangeredhis life, the



822 "FEDERAL REPORTER,vol. 38.

pain he endured,the temporary,if not permanent,impairmentof his
eyesightandhearing,and his lossof time andattentionto business,the
amountof moneypaid for medicalaid, expensesin prosecutinghis.suit,
includingcOllnsel'sJees,thesumof $5,000shouldbeawardedhim ashiB
damages. The finding of facts will be in favor of the plaintiff for that
sum,and the costsagainstthe defendant,for which judgmentwill be
entered.

REBER t7. BOND.

{(Jirouit(Jofl,rt, S. n. Mi8Bi88ippi, B. n. May 20, 1889.)

¥CARRIER$ OP PASSENGEBs-INJUlUESON FlUllIGHT TllAINs.
It Is the duty of the conductorandemployesoperatinga freIght traIn, asto

which some accommodationshave been provided for passengers,to give
passengersthereon iuch attention and careasis consistentwith the operaá
tion of the train, but not suchstrict �~�t�t�e�n�t�i�o�n Rnd careasarerequiredof the
employeson regularpassengertrains; anda personriding on such freight
train. who is injured by the negligenceof the employes,is not entitledto as
heavydamagesasif the accideqthadoccurredon a passengertrain.

PetitionagainstReceiveron a Claim for Damages.
Calhouná& Green,for petitioner.
Nu.gem& MeWillie, for respondent.

HILL, J. This petition was exhibited by petitionerin his life-time
againstF. S. Bond,receiver,inthecaseof Farmers'Loan & Tru8t Co. v.
Vick8burg & M. R. R. Co., and since his death revived in the name
of hisadministrator,to recoverdamagesfor injuries receivedby him by
theallegedgrosscarelessness�~�n�d nep;ligenceof the employesof the said
receiver. Theanswerof the rl:ceiverdeniesthecarelessnessand wrong.
ful actsalleged. Proofhasbeentakenon both sides,and the questions
of fact, aswell 8s1aw,submitted to the court. The undisputedfacts
areasfollows: Dr. Reber,this ,petitioner,on the23dday of August,
1888,purchaseda ticket from the agentat Brandonto, Jackson,andgot
aboard the ii-eight train boundwestward,and took his seatin whatis
called the "caboosecar," which hasinit cushionedseatsfor the accom-
modation of such passengersas might desire to travel by that train.
Whenthe train arrivedin Jacksonit passedthe freight depot,and be-
yond Capitol street,stoppingfor a very short periodwith the caboose
car at Capitol street,whereoneof the passengersgot off the train, the
�o�t�h�e�r�s�~�l�:�l�o�m�e eight-remaining. The train wasthen backeddown to
theswitch, towardsthe freight depot. Whenthe caboosegot opposite
the depot,it stopped{oráashort time, when someone remarkedthat
that wasthe placeto p;et off.. Dr. Reber,andall the other passengers
desiringto get(Iff the train,arosefrom theirsellts,andstartedto getout,
when by a suddenjerk or jar the caboosewasthrown back,which threw
the passengersforward,who were on their feet, and Dr. Reberwas


