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order recommitting the case to the special master to take additional expert
‘medical evidence as o the permanency of intervenor’s injury; or an
order confirming the master’s report as to the liability of the defendant
company, allowing damages in the sum of $1,500, as he may elect,
within five days from this date.

NewMAN ». Ararama G. 8. R. Co
{Circuit Qourt, 8, D. Mississippi, E. D. May 24, 1889.)

1. CARRIERS OF PASSENGERS—INJURIES—DEFECTIVE TRACK.

In an action for damages for injuries to a passenger by the derallment.of a
car, several witnesses for plaintiff testified that the ties at the point where the
accident occurred were in a very rotten condition, and that the rail was much
worn and mashed. The only testimony to rebut this was that of defendant’s
section hoss, who testifled that he examined the track a day or two before the
accident, and that the rail was sound, but admitted that one of the ties was
somewhat decayed. Defendant did not produce the broken portion of the rail.
Held, that plaintiff was entitled to recover.

2. S8auE—DaMacEs—DIABETES,

There being an irreconcilable conflict among the medical witnesses as to
whether, if plaintiff has diabetes in its incurable form, the disease was caused
by the accident, or was latent in his system prior thereto. and was in some

. measure accelerated by the accident, no damages can be allowed on account
of such disease,

At Law. Action by Louis T. Newman for damages for personal in-
Jjuries. - ) _

Miller, Smith & Hush, for plaintiff. Fewell, Watkins & Brahan and John
C. McMartin, for defendant.

‘Hir, J. This is an action brought by the plaintiff against the de-
fendant for alleged injuriesreceived by him while a passenger on defend-
ant’s train, caused by the negligence of defendant in not keeping its rail-
road track in sufficient repair. ~ Such is the substance of plaintiff’s dec-
laration, and to which the defendant has interposed the plea of the gen-
eral issue, and upon which, by stipulation, the questions of fact as well
a8 of law are submitted to the court, the finding of the court to-be in lien
of the verdict of a jury. The proof shows that the plaintiff wasa pas-
senger on defendant’s train, and that he had paid his fare, and had a ticket

_from Chattanooga to Vicksburg, and had also paid the additional fare
demanded, and was in the Mann boudoir car,——one of the cars in said
“train; that by reason of the breaking of one of the rails on the track said
car was thrown from the track, and plaintiff was thrown from his seat or
place of repose, and that by some sharp substance a deep cutor wound
was made on the.right side of his face, which severed one of the arteries,
or perhaps two of them, from which a large quantity of blood flowed,
which greatly weakened him, producing temporary faintness; and from
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whict tw suffered considerable pain; that a considerable time elapsed be-
fore said wound was healed and cured; that soon after this accidenta
clot of blood made its appearance in the right eye,—the one next to the
wound,—which to some extent injured the sight of the eye, and that
since that time the hearing in the right ear has been impaired. The
proof further shows that not long after the accident symptoms usually
found in cases of diabetes-mellitus made their appearance in plaintiff, and
which continue, and that since the accident plaintiff’s health has not
been as good as before; that he has expended several hundred dollars in
the payment of physicians’ bills for the treatment of his wound, and of
the disease from which he has been suffering, and for medicines and
board and other necessary purposes while under the treatment of said
physicians; and that he has been detained from his business, and has
not attended to his business as formerly. It is charged that all the suf-
fering and expense to which plaintiff has been subject since the accident
have been the result thereof, and that it caused the disease known as dia-
betes-mellitus, which, it is alleged, is incurable, and from which plaintiff
will have to suffer during the remainder of his life, if it is not shortened
thereby. The first question is to determine whether or not the defendant
ig liable to plaintiff by reason of the carelessness and negligence in not
keeping its road-bed and track in sufficient repair. That the accident
was the result of the broken rail is admitted, but it is insisted that the
defect of the rail, if any, was such as could not be discovered, and that
the road-bed and cross-ties were all sufficiently sound, and in good order.
The only witness introduced by the defendant on this question is the
section boss who had charge of this part of the road, and he testifies
that such was the fact, except that one of the cross-ties where the broken
rail was fastened on the track was decayed; but he states that it was
not rotten. To rebut his evidence some six or seven disinterested wit-
nesses testify that the cross-ties at that place were very rotten; that the
rails were old and very much worn, and the flanges were broken down,
and the broken rail was mashed at the place where it was broken. Some
two of the witnesses, who live near the place, testify that the rails at that
place were old rails, brought from other places and put in. One witness
testifies that he had a son employed in running over that part of this
road, and that the track was in such dangerous condition that he had
‘tried to induce his son to quit the road for fear of an accident. In con-
sidering the evidence I only take into-consideration that which relates to
the place where the accident occurred.. The proof shows that the broken
portions of the rail have been sent off to the rolling-mill, and have not
been produced, either on this trial or on a trial at Birmingham for dam-
ages resulting from the same accident. They would have been important
-evidence for the defendant, if in its favor, and its non-production is a
strong circumstance to show that, if produced, it would have sustained
-the cause of plaintiff, as it would have shown whether the rail was
mashed down where broken, as testified to by plaintiff’s witnesses. Be-
sides, no other witnesses than the section boss have been introduced by
defendant to show the condition of the track, or what caused the acci-



NEWMAN ¥. ALABAMA G. 8. R. CO. 821

dent. The section boss testifies that the decayed cross-tie, where the
rail was broken, was mashed partly down; he testifies that he had passed
over this part of the road and examined it either that day or the day be-
fore, and that some eight or nine trains passed over it daily, and that
this was the first accident which had occurred at that point; and this
fact, it is insisted, strengthens the testimony of Harper, the section boss,
and which, taken in connection with the fact that it was his duty to ex-
amine the track, his testimony should outweigh that of the other wit-
nesses; but I cannot concur in this view, and must hold that the weight
of the testimony establiskes negligence on the part of the defendant,
and a liability to the plaintiff for the injuries received. That the plain-
tiff suffered great loss of blood, and would have lost his life had not
skilled aid been obtained, and that he also suffered considerable bod-
ily pain and loss from his business by reason of the accident, is proven
beyond a doubt. The preponderance of the proof also shows some im- .
pairment of the hearing, and some temporary injuty to the right eye,
but neither of which, at present, seems to be very serious. What these
injuries may prove to be in the future is uncertain. The most diffi-
cult question to determine is as to whether or not the symptoms of the
disease known as diabetes were caused by the injuries received, and as
to whether or not it is of that type supposed to be incurable. There
has been produced upon: the trial on this point the testimony of a num-
ber of medical gentlemen of known experience, skill, and ability in their
profession, establishing almost beyond controversy two propositions:
First, that doctors will differ; and, secondly, that they have not yet as-
certained the true origin of the disease called diabetes. On this point
they admit that they are at sea; some holding, more as matter of spec-
ulation, one cause, and some another. It seems, however, pretty well
settled that some races are more liable to it than others. It is also
thought to be in some instances hereditary; but it doubtless depends for
its origin upon different conditions of the body, with the performance or
non-performance of the different functions of the body, as well as season
of the year, climate, ete. It isheld by these medical gentlemen, or some
of them, at least, that there is a predisposition to the disease in some
persons, and which exists for some time before it is known by the patient;
that this Jatent condition can be called into active exercise by personal
injury or other causes; that some personal injuries received on particular
portions of the head will produce, or at least accelerate, this disease.
But, after considering and weighing all the testimony on this question,
I am brought to the conclusion that the weight of the evidence is rather
against than in favor of the conclusion that the disease, whatever it is,
under which the plaintiff suffers, in this particular was produced by the
injury received in the accident mentioned in the pleadings; and that as
to whether, if it is diabetes of that type supposed to be incurable, it had
its existence in the system before the accident, and, whether accelerated,
if at all, by the accident, is too uncertain upon which to estimate the
damages claimed. But I am satisfied that for the suffering the plaintiff
has endured from loss of blood, which so nearly endangered his life, the
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pain he endured, the temporary, if not permanent, impairment of his
eyesight and hearing, and his loss of time and attention to business, the
amount of money paid for medical aid, expenses in prosecuting his suit,
including counsel’s fees, the sum of $5,000 should be awarded him as hig
damages. The finding of facts will be in favor of the plaintiff for that
sum, and the costs against the defendant, for which judgment will be
entered, :

‘ ReBer v. Bonb.
) (Céreutt -Court, S, D. Mississippi, E. D, May 20, 1889.)

. CARRIERS OF PAssENGERS—INJURIES ON FRErGHT TRAINS

It is the duty of the conductor and employés operating a freight traln, as to
which some accommodations have been provided for passengers, to give
passengers thereon such attention and care as is consistent with the opera-
_ tion of the train, but not such strict attention and care as are required of the
employés on regular passenger trains; and a person riding on such freight
train, who is injured by the negligence of the employés, is not entitled to as

heavy damages as if the accident had occurred on a passenger train.

Petition against Receiver on a Claim for Damages.
Calhoun & Green, for petitioner.
Nugent & McWillie, for respondent.

Hruw, J. This petition was exhibited by petitioner in his life-time
against ', 8, Bond, receiver, in the case of Farmers’ Loan & Trust Co. v.
Vicksburg & M. R. R. Co., and since his death revived in the name
of his administrator, to recover damages for injuries received by him by.
the alleged gross carelessness and negligence of the employés of the said
receiver. The answer of the receiver denies the carelessness and wrong-
ful acts alleged. Proof has been taken on both sides, and the questions
of fact, as well as law, submitted to the court. The undisputed facts
are as follows: Dr. Reber, this petitioner, on the 23d day of August,
1888, purchased a ticket from the agent at Brandon to. Jackson, and got
aboard the freight train bound westward, and took his seat in what is
called the “caboose car,” which has-in it cushioned - seats for the accom-
modation of such passengers as might desire to travel by that train.
When the train arrived in Jackson it passed the freight depot, and be-
yond Capitol streei, stopping for a very short period with the caboose
car at Capitol street, where one of the passengers got off the train, the
others—some eight-~remaining.  The train was then ‘backed down to
the switch, towards the freight depot. . When the caboose got opposite
the depot, it stopped for a short time, when some one remarked that
that was the place to get: off. - Dr. Reber, and all the other passengers
desiring to get off the train, arose from their seats, and started to get out,
when by a sudden jerk or jar the:caboose was thrown back, which threw
the passengers forward, who were on their feet, and Dr, Reber was



