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pain he endured, the temporary, if not permanent, impairment of his
eyesight and hearing, and his loss of time and attention to business, the
amount of money paid for medical aid, expenses in prosecuting his suit,
including counsel’s fees, the sum of $5,000 should be awarded him as hig
damages. The finding of facts will be in favor of the plaintiff for that
sum, and the costs against the defendant, for which judgment will be
entered, :

‘ ReBer v. Bonb.
) (Céreutt -Court, S, D. Mississippi, E. D, May 20, 1889.)

. CARRIERS OF PAssENGERS—INJURIES ON FRErGHT TRAINS

It is the duty of the conductor and employés operating a freight traln, as to
which some accommodations have been provided for passengers, to give
passengers thereon such attention and care as is consistent with the opera-
_ tion of the train, but not such strict attention and care as are required of the
employés on regular passenger trains; and a person riding on such freight
train, who is injured by the negligence of the employés, is not entitled to as

heavy damages as if the accident had occurred on a passenger train.

Petition against Receiver on a Claim for Damages.
Calhoun & Green, for petitioner.
Nugent & McWillie, for respondent.

Hruw, J. This petition was exhibited by petitioner in his life-time
against ', 8, Bond, receiver, in the case of Farmers’ Loan & Trust Co. v.
Vicksburg & M. R. R. Co., and since his death revived in the name
of his administrator, to recover damages for injuries received by him by.
the alleged gross carelessness and negligence of the employés of the said
receiver. The answer of the receiver denies the carelessness and wrong-
ful acts alleged. Proof has been taken on both sides, and the questions
of fact, as well as law, submitted to the court. The undisputed facts
are as follows: Dr. Reber, this petitioner, on the 23d day of August,
1888, purchased a ticket from the agent at Brandon to. Jackson, and got
aboard the freight train bound westward, and took his seat in what is
called the “caboose car,” which has-in it cushioned - seats for the accom-
modation of such passengers as might desire to travel by that train.
When the train arrived in Jackson it passed the freight depot, and be-
yond Capitol streei, stopping for a very short period with the caboose
car at Capitol street, where one of the passengers got off the train, the
others—some eight-~remaining.  The train was then ‘backed down to
the switch, towards the freight depot. . When the caboose got opposite
the depot, it stopped for a short time, when some one remarked that
that was the place to get: off. - Dr. Reber, and all the other passengers
desiring to get off the train, arose from their seats, and started to get out,
when by a sudden jerk or jar the:caboose was thrown back, which threw
the passengers forward, who were on their feet, and Dr, Reber was
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thrown violently.down on the floor, causing injuries to different portions
of his person, from which he suffered great bodily pain and suffering,
rendering him helpless, and from which he afterwards died. The proof
is conflicting and unsatisfactory as to the length of time the train was
stopped at the crossing of Capitol street, the place where passengers usu-
ally disembarked from the caboose. That it did stop there a short
-time, and that one of the passengers, Mr. Jayne, did disembaik there,
is conceded, There is no proof, however, that the passengers were no-
tified that that was the place for those to leave the train who desired to
. leave it at Jackson, which should have been done if they were required
to leave at that point. Had that point been the regular passenger de-
pot, such an announcement would not have been necessary, as the pas-
sengers would then know that they were in Jackson. The proof is
equally conflicting and unsatisfactory as to whether the caboose was de-
tached from the train when it arrived at the freight depot, and, if so, how
Jong it remained before the defendant and others attempted to disem-
bark, and the accident occurred resulting in the injuries to the petitioner. -
The testimony of the employés of the defendant is that the caboose was
not detached until after the passengers had left the caboose, and that the
.jerk or jar of the train was.the result of the slack running out of the
-train, as it iscalled, as is usual when the train is stopped at that peint.
-The testimony of some of the witnesses for petitioner is that the caboose
“was detached from the train before that time. 1 am of the opinion
-that the weight of the evidence is that it was not detached until after the
accident, and that the jar or jerk was the result of the slack running
out of the train. There is -also some conflict in the évidence as to
~whether or not any one connected with the train notified the passengers
that that was the place to leave the caboose; thatsome one did is evident,
and the weight of the evidence is that it was the conductor; as it was
his duty to have done, if the train had come to a proper stop, and there
was no danger in getting out of the caboose; and it is fair to be presumed
that he was of the opinion that the proper stop had been made, and that
-it was safe for them to disembark, but in which he was mistaken. The
proof is that the freight depot was one of the points for disembarkment
from the train. I am of the opinion that it was the duty of the con-
ductor, who, from the tickets he had taken up, knew that petitioner,
with other old persons on the train, were aboard the train bound for
Jackson, to have either stopped the caboose at the crossing of Capitol
street long enough for them to get off safely, and to have given them
timely notice that that was the place to leave the train, or, if this was
not done, to have notified them to remain in theirseats until the caboose
was detached from the train, and when they could get off of it safely; and
that .there was such a failure upon: his part as to amount to a degree of
negligence. - The question, however, is, did it amount to that degree of
~negligence as, under the statute, renders the defendant liable for the dam-
-ages claimed, = If it was gross negligence, then there is no question of
-the liability. If it was not gross negligence, and the. train was one only
-designed for the transportation of freight, and: not for the transportation
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of passengers as well, then there is no liability. I am.of the opinion
that the proof does not show a case of gross negligence, so as to justify
punitive damages, or damages at all, if the {rain had been one not de-
signed to transport passengers as well as freight. It is certain that it
was not a passenger train, or what is sometimes called a “mixed train,”
such as is used on short lines, and for the accommodation of local travel,
and which have attached regular passenger coaches, and stop at the pas-
senger depots; but the proof does show that more than ordinary accom-
modations were furnished to passengers than is ordinary or usual on

strictly freight trains, and were such accommodations as to invite pas-. -

sengers to travel on that train who did not desire to wait for the passen-
ger traing; and that, such being the case, it was the duty of the con-
ductor and employés operating the train to give to passengers traveling
on the train such attention and.care as was consistent with the operation
of such a train, but not such strict attention and care as that required of
the employés on regular passenger trains. The passengers on this train,
by going on it, instead of waiting for the regular passenger train, took
all the risks incident to such a train, and were required to keep a look-
-out, and do everything reasonably within their power to avert accident
and danger. The duties of the conductor and other employés operating
.the- train are different from .those on a passenger train. Freight trains
are more difficult to manage and control than passenger trains, and: con-
sequently much more liable to accidents. The slacking and taking out
the slack, the jars and jerks, are unavoidable in the one, and unknown
almost in the other. Those who prefer traveling on freight trains take
all these incidental risks; but, as before stated, I am of the opinion that
by the extra accommodations furnished passengers, inviting them to
travel in this caboose, a stricter obligation for attention and care to the
passengers was imposed on the conductorand employés than would have
been had they not been furnished and this invitation given, so that this
exemption provided by the statute cannot avail the defendant. YetI am
further of the opinion that the damages should not be as much as for a
similar degree of negligence had the accident occurred on a passenger
train, and that all the circumstances should be taken into consideration.
That the petitioner suffered great pain, and was disabled for life, and
that the injuries hastened his death, are not denied. The question what,
under all the circumstances, is a reasonable sum to be paid to his per-
‘sonal representative for the damages received, is one of some difficulty.
“If the injuries had occurred on a passenger train, where it is the special
duty of the conductor and employés to receive passengers on the train,
and to see them safely off the train, and when this special duty devolves.
upon the conductor, who- has no other duty to perform, at that time,
and who has at his command a competent brakeman to aid him, and
when the train is easily handled, a much larger sum would be reasona-
ble; but in the management of a freight train the conductor has other
important duties to perform, and has very little time to devote to pas-
sengers, as is the case with all of his assistants, He has trains to make
up, freight to receive and discharge; so that the risk which Dr. Re-
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ber took in taking passage on this train, instead of waiting for the pas-
senger train, must be taken into consideration. I am of the opinion
that, considering all the circumstances, $2,750 is a reasonable sum {o be
allowed, and this sum to be in full for all damages resulting from the
injuries received. The receiver will be ordered to pay that sum, and
all the costs resulting from the injuries received, out of the money in
his hands. ‘

TiLLERY 9. BoxD.
(Cireuit Court, 8. D. Mississippi, E, D. May 28, 1889.)

CARRIERS OF PASSENGERS—FAILURE TO ANNOUNCE STATION—EVIDENCE.

In an action for damages for being carried past her station, plaintiff testi-
fled that she did not know the station, that she was sick, and that she so
informed the conductor, who promised to let her know when the station was
reached; that he did not do so; and that she did not hear the station called.
Her attorney testified that he was on the same train, and got off at the station
in question, and that he did uot hear the station called, but he admitted that
he was familiar with its locality, and did not listen particularly to hear it
called. The porter whose duty it was to call the station testified that he did
80 on the occasion in question, and that he was sure, because his attention
was called to the matter the next day. The conductor denied that plaintiff
had any such conversation with him as stated. It appeared that plaintiff was
& morphine eater, and subject to fits of unconsciousness. JHeld, that the evi-
dence did not warrant a recoyery.

Petition against Receiver on a Claim for Damages,
Shelton & Crutcher, for petitioner.
Birchett & Gilland, for respondent.

Hmy, J.  This is an action brought by the plaintiff against the de-
fendant, as receiver of the Vicksburg & Meridian Railroad Company;
the questions of fact, as well as of law, being submitted to the court
upon the pleadings and proof. The declaration, in substance, charges
that plaintiff purchased a ticket from the agent at Vicksburg to Bovina,
and entered the passenger-train for the latter place; that on the way she
informed the eonductor of the train that she was sick, and that she did
not know the stations on the road, being a stranger in the country, and
requested him to have her notified when the train reached Bovina, which
he promised to do, but which he failed to do, and that she did not know
when they reached that station, and was carried to the next station, five
miles distant; that when she left the train she reminded the conductor
of his promise to notify her when they arrived at Bovina, which he ac-
knowledged, and said he had forgotten it, and told her she could return by
the evening train; that, when she informed him that she had no money
with which to pay her fare, the conductor then told her that she would
have to walk back, which she did ; that she had to cross a long bridge on
4 trestle, and she did so with great difficulty, having to crawl partof the
way on her hands and knees; that the weather was very hot, which



