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for the testimonyof the personsat whosehouseshewas for sometime
prior to the time theseeventsoCcurted,and from which placeshe had
directly come,andthat is that she had had severespasmsor epileptic
fits, llnd hadbeensubjectto themfor years; that sheusedconsiderable
quantitiesof opiumand morphine,and spenta great deal of her time
sleepingor in a stupor. The proof further showsthat after this time
sheused considerablequantitiesof morphine. So I am satisfied that
shewasandis whatis calle4a "morphineeater,"whoinvoluntarilyloses
consciousnesswhentheattentionis notspeciallyengaged,andoftenwhile
in conversationwith others. This is commonexperienceorobservation.

I have.ca.refullyconsideredthe evidenceon both sides,and. am sat-
isfied thatas.theburdenof proof is upon theplaintiff, and that, as her
own testimonyis so much weakenedby the contradictionof her state-
mentsby credible and disinterestedwitnessesupon important points,
her interestin the result of the suit, and what is evidentlyher mental
condition,producedby her bodily sufferingsand the U8e of opium and
ll1orphine,ft is not sufficientto maintainheraction,whendisprovedby
the testimonyof the porter, whosespecialbusinessit was to make this
announcement,and whoseattentionwascalled to the circumstancethe
nextday; and that the testimonyof Bullock, giving to it all the weight
to which it is entitled, is.not sufficientto overcomethe testimonyof the
defendant,and give sucha preponderance'of weight to her evidenceas
to entitle the plaintiff to a recovery. The condition of the plaintiff is
certainlya deplorableone; brokendown by disease,abandonedby hus-
bandandchildren, and thrown on the cold charity of the world. She
is certainlya propersubjectto be takencareof by the public, or some
of our charitableinstitutions. But, neitherthe defendantnor the inter-
ests representedby him being underspecial obligationsto take careof
andprovidefor suchunfortunatepeople,he cannotáberequiredto do so.
The resultis that the finding of the facts, asthe verdict of a jury, must
bein favor of the defendant,and a judgmentrenderedin his favor, but
without costs,excepthis own costs,which will be paid outof the funds
in court.

UJ.IIITED STATES 'V. HARMAN.

(District Oourt, D. Kansas. June15,1889.

1. POST-OFFICE-OBSCENEPUBLICATIONS.
Under Rev. St. U. S. ¤ 3893. providing that "every obscene.lewd. or las-

civious book, pamphlet.picture,paper,writing, print. or other publication
of an indecentcharacter,"is non-mailablematter,etc., the offenseis commit-
tedbymailingapapercontaininga singleobscenearticle.amongotherarticles
not objectionable.

2. INDICTMENT AND INFORMATION-ELECTION BETWEEN COUNTS.
Wherean indictmentfor mailInganewspapercontaininganobscenearticle

includesa numberof counts.chargingasa separateoffense themailing of 8.
copy of that issueto eachof 8. numberof persons.the objectionthat all the
countsarefor the sameoffenseshouldbemadeby motion to requirethepros-
.6cuUonto elect,andnot by motion to quashthe ind,ictment.
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On Motion to QuashIndictment.
W. a. Perry, U. S. Atty., for plaintiff.
David Overmeyerand G. O. OWl'nerl,8, for defendant.

FOSTER,J. The defendant,Moses Harman,is chargedwith having
unlawfully and knowingly depositedin the United Statespost-office at
Valley Falls, Kan., for mailinganddelivery to differentparties,a certain
obscenearticle of an indecentcharactercontainedand printedin a pub-
lication entitled"Lucifer." Therearea greatnumberof countsin thein-
dictment,and it is unnecessarilylong. The articlescomplainedof anI
four in number,and were mailedat different times. The defendant
demurs to the indictment on the ground that it does not chargean
offenseunderthe law; that the statutedoesnot reach a caseof mailing
a papercontainingan obsceneandindecentarticle, but that the publi-
cation, paper,orperiodical itself must be of an (Ibscenecharacteras a
whole./ Section3893of theRevisedStatutedeclaresas follows:

"Every Qbscene.lewd. or lascivious book, pamphlet,picture.paper.writ-
ing. print, or otherpublicationof an indecentcharacter .. .. .. arehere-
by declaredto benon-mailablematter,andshall not beconveyedin the mails
nordeliveredfrom anypost-office,nor by any letter-carrier."

Counselfor defendant,in supportof the demurrer,havemadean in-
geniousáargument,and one showing much researchin the field of gen-
eralliterature. They insist that if an artiole in a paperor otherpub.
lication comeswithin the meaningof the law, then by the samereason-
ing a chapteror sentenceof a book which is obscenewould bring under
the banof the law thewhole book,andwould excludeit from the mails.
As a re$ult. not only medicalworks, but the writings of suchauthorsas
Swift, Pope, Fielding, Shakespeare,and many others, and even the
Bible itself, would be deniedthe privilegesof the United Statesmails.
Undoubtedlythereare partsof the writings of saidauthors,and many
othersequallynoted,which areopento thechargeof obscenityand lewd-
ness,but anyoneobjecting to such works being carried through the
mails would be laughedat for his prudery. I have but little patience
with those self-constitutedguardiansand censorsof the public morals
who arealwayson the alertto find somethingto beshockedat; who ex-
plore the wide domainof art, science,and literature to find something
immodest,and who attribute impurity where none is intended. The
law is foundedon reasonand commonsense,and the statutewas enacted
to prevent the mails from beingused to disseminatethe vile literature
and indecentpictureswith which the country was flooded; thosethings
calculatedand intendedto create and caterto a morbid appetite for
obscenityand lewdness,and to corrupt the moralsof the people, and
especiallythe young, who are moresusceptibleto suchinfluences. U.
S. v. Bebout,28 Fed. Rep. 522; U. S. v. Chesman,19 Fed. Rep. 497.
No onein tbis day candeny the right to the widest latitudeof discus-
sionof all subjectsof interestto the people. Any thoughtwhich may
containthe germof an ideacalculatedto benefitanyhumanbeing)when
couchedin decentlanguage,ought to bedisseminatedamongthe people.
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The questionof obscenityin any particulararticle must dependlarglly
on the place,manner,and object of its publication. It would not l\('
properto discusscertainmattersin a family newspaperwhich might l,r,
discussedwith proprietyin a medicaljournal. Again, if the writer Wfl'

in good faith attackingsomegreat. flagrant wrong, the me of plain lan,
guage, although offensive to ears polite, might be permitted. It il
claimedfor defendantthatsuchis this case,butit doesnot s,oappear01'

the faceof the indictment. It seemsto me that the first two of the
articlessetout areper8e obsceneand indecentin apublicationfor general
circulation. Is it an offenseunderthestatuteto knowingly mail a paper
containing,an article or articlesobscene,lewd, or indecent,or must the
paperasa wholebeobnoxious? If the latteris the rule, it would seemto
apply to writing aswell asprinting. So a letter or otherwriting, unless
the objectionablecontents predominate,could not be excluded
from the mails. The statuteusesthewords"print or otherpublications
of an indecent character." What is meantby print? Is it printed
letters,or a picture? The word "picture" appearsjust before it in the
statute. Undoubtedly,in its broadestsenseit may be animpressionof
either figures, characters,or letters. In the morecommonsenseit is
usedasapplicableto letters. Another question naturallyarises under
the statute. Does the term publication necessarilyrefer to the paper
publishedasa whole, or may it properly be applied to an article pub-
lishedin the paper? We speakof the publicationof legalnotices,or the
publicationof an article in a newspaper. Supposethe obscenearticle
was cut from the paperand inclosed in an envelope. It would be a
print or publication,and would be non-mailable. I canseeno reason
why it is any the lessobjectionablewhen mailed asan integral part of

, theoriginal paper.
It is apparentthat the constructionof the statutecontendedfor by de-

fendantwould practically defeat the object and purposeof the law. It
would be a very dull manwho could not conform his publication or
written communicationto the exigenciesof the situation. A further
objectionis madeto theindictment,that thereis ajoinderof a multitude
of countsfor the sameoffense. I haveseriousdoubtswhetherthe pub-
lisher of an obscenepapercan be convicted of a separateoffensefor
every personto whom he shall mail that particular issueof his paper.
At the minimum imprisonment,evenundera fine, the ordinaryhuman
life might not serveto fill out the period. But it seemsto me that the
mostdefendantcanclaim on that ground is that the governmentbe re-
quired to electon which countsit will prosecute. The motion to quash
is overruled: I

Sincewriting the foregoingopinion my attentionhasbeencalled to a
caserecentlybeforeJudgeTHAYER, of the Easterndistrictof MissoYri,-
U. S. v. Clarke, ante,500. Fromwhat appearsin thepublishedextract
of thecase,it seemsJudgeTHAYER takesa similar view of the law, on
the chiefpoints,ashereinexpressed.
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HUBER ef etl. N. O.NELSON MANUlr'G::Co¥

. (Oircuit Court, E. D.Mi880'!lri, Pl. D. May 25,1889.)

1. PATENTS FonINvENTIONS-LAPBEOF FOREIGN PATENT.
Letterspatentof the unitedSta'tes.grantedafteranEnglishpatentfor the

sameinventionhadlapsedalld becomevoid by reasonof non-paymentof a
stampduty, held, grantedwithout authorityof law.

2. SAME. _ .
The commissionerof patentshasno authority,undersection4887,Revised

Statutesof the United.States,to grant letters patentfor an invention pre-.
viouslypatentedabroad,afterthef()reign patenthasexpiredby reasonof the
failure of the inventor to comply with some requirementof the foreign
patentlaw.

8. SAME-DURATION OF LETTERS.
Letterspatentof the Unted States,issued pursuantto section 4887,only

continuein force duringthe actualexistenceof the prior foreign patenthav-
ing theshortestterm.

4. SAME-REISSUE-ENLARGEMENT.
A patentfor an invention cannotbe reissuedin suchform asto enlargethe

original claims, unlessthere has been a clear mistake inadvertentlycom-
mitted in wording the claims.' ' ,

fl. SAME-COMMISSTONEll'S DECISION..;....REVlEW.
On the.trial of an action for infringement of reissuedletters patent,the

finding of the commissionerof patents, that the original patent was in-
operativeby reasonof inadvertence,accident,ormistake;may be reviewed
to the extentof determiningwhetherwhat was describedand allegedto be
a mistakewhenthereissuew.asappliedfor wassucha mistakeaswarranted
a reissue.

6. REISSUE-VALJDITY.
Wherea patentwassurrenderedandreiss)ledfor the purposeof invalidat-

ing a subseq,uentpatentfor a similar invention; and one elementof a com-
bination claImedin the original letterswasomitted in combinationsclaimed
in the reissue,therebyenlargingcertainclaims; and it appearedthat the ele-
mentso omittedwasintentionallyincluded in the combinationsas claimed
in the original letters,for the purposeof describinga combinationthat. asa
whole, would constitutean operativeanduseful'machine;and suchelement
wasin fact necessaryto makethe machineoperativeanduseful,-held,that
theenlargedclaimsof the reissuewerevoid (a) becausethe original claims
werenot formulated throughaccident,inadvertence,or mistake;and(b) be-
causethe patenteehadsuchfull kilOwledgeof all the facts,whenthe original
claims were drafted, that his failure to claim the particular combination
claimedin thereissueamountedto anabandonmentof thesameto thepublic.

In Equity.
This was a bill filed to restrain the infringementof letterspatentof

the United StatesNo. 260,232,issuedJune27, 1882,to Henry Huber,
assigneeof Peters& Donald,aswell as to restrain the infringementof
reissuedletterspatentNo. 10,826,issuedApril 19, 1887, to JamesE.
Boyle. Both patentsare for improvementsin sanitary water-closets.
Huberis ownerof patentNo. 260,232,and solelicenseeunderreissued
letterspatentNo. 10,826.

Rev. St. U. S. ¤ 4887, providesthat-
"No personshall be.debarredfrom receivinga patentfor bis inventionor

discovery,nor shall anypatentbe declaredinvalid, by reasonof its having
beenfirst patentedor causedto be patl1ntedin a foreign country,unless the
Bamehasbeenintroducelinto public usein theUnited Statesfor more than
two yearsprior to the application. But everypatentgrantedfor aninven-


