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fendant; but neithedsentitled,on that account,to be,consideredan in-
ventor, but each iaratherto be regardedas having prompt ability to
seizeupon correctmethodsof conducting a large business. It is also
true that therewasno inventionin the applicationof liquid glne taken
freshly from the tubs to the inside of barrels. The useof suchglue
camenaturally, and in the ordinary line of thought, to Wiedenhold,
whenthe occasioncameto him to line barrels. Hearnealso to Bau-
mann,beforethe date of Leggett'sinvention, when he wascalled upon
to line.neat'sfoot oil ibarrels¥in PeterCooper'sglue factory. ,Suchuse
wasundoubtedlyoccasionallypracticedin thatfactory in other instances
aboutthesametime'. The'ideawasthenatural onewhich would read-
ily occur totha intelligent mechanicin the factory. It is not strange
that it did not occurtooH,refiners,for they were not glue makers. It
is notstraI1gethat it wasnot madepublic, becausethe occasionhad not
arrivedfor its development. It would be uselesatothe oil refiner who
usedbut a few barrelsclaUy, for he could notafford to manufactureglue;
but When the occasionarose,the proper method of doing the business
naturallypresenteditself to,themindofa personfamiliar with glueman-.
ufacture.
, ;; J. do not considerwhetheran anticipationof Leggett'simprovement
isblearlyproved by the facts which took placein Cooper'sfactory, but
I placethe decisionupon'thelack of patentableinventionin the thing
patented. The bill should'bedismissed.

GILMoIQri". ANDERSON et ale

(Circuit Court, 8. D. New York. May 15, 1889.)

t. �c�'�O�P�Y�'�R�I�G�~�r�N�F�R�I�N�G�E�:�M�E�N�T�-�S�u�r�T�- PRACTICE.
,After �h�e�a�r�l�n�~ in a suit for the Infringementof thecopyrightof a biographá

ical book. thecasewill not be opened.for the purposeof receiving newly-
discoveredevidencethat the,authorwasnot designatedby the subjectof the
'bbOk ashis specialbiographer. 'Thevalidity of the copyrightor theright of

'icomplainantto relief doesnot dependon suchdesignation.
2. fSUE. . . ... .

ThoughRev.St. U. S. !:l49f>2.. providesfor theforfeitureof everycopyof tPll
'book, andof suchdamagesas may be recovered.only whenthe infringement
ill without the proprietor'swirittenconsent.yet that is not the soleprovision

. on wbich a claIm for reliefárna,.befonnded.but thereis a Sllparateright to
.relief againstviolationsof theI soleliberty of printing... �e�t�c�.�~ thecopyrighted
.,work. given by section4952; and in a suit inequity. which hasnot jurisdieá

:' ; ..tionof an action for the.forfeiture.an accountof profits only beinll' claimed.
i: ,allegatio11a,ndproofof the"bsenceof suchwritten consentarenotnecllssary.

8. �S�A�:�M�l�;�-�a�t�c�~�~�~�~�i�~�f profits may be decreedunderthe general'prayerfor relief.
�4�:�B�A�:�M�E�~�C�E�S�S�A�T�I�O�N OF INFRtNGEMENT-EQUITY. .

'. Infringementfurnishesground for an injunction, and the right to an ao-
ii. c\)Unti!' incjdent to tbll right �~�P aninjunction; �~�u�t the �c�e�s�s�!�l�t�~�o�n �o�~ the iná

frJngeinentremovesthe occasIOn.but not the rIght to an InJunctIon, and
j. 'Inch cessationdoesnot deprivecomplain.ntof the rightáto equitablerelie!.
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5. S..urE-LACHEI!., ,,' ,
DellLY in bringingsuit Is no defenseto thesuit whenbrought.wherethere

is no proof'of acquiescencein, ()r of failure to objectto, the actsconstituting
infringement,and defendant'sconducthasnot beeninducedby any act or
omissionoftb,oseinterestedin thecopyright.

6. SAME.
Someof the partsof defendant'sbookin questionwere quotationsfrom

conversations,letters, and speeches;in others, prominentwords of state-
mentsin plaintiff's bookwere taken,andusedwith othersto conveythesame
idea;,in others.the substa}lceoftheexpressionwas takenwith little varia-
tion Of l&ngttage; andin some',instancesportionsof considerablelengthwere
ccipied'Verbatim. Defendantwrote his book with plaintiff's book constantly
before,him,:andso J;lluch of the ideas,language.andmodeof expressionwas
carried into defendant'sbookas,to showthat plaintiff's book wasnot used
for informationonly. but in partswasappropriated. Held an infringement
of the exclusive�p�r�i�v�i�l�e�~�e givenby the copyright.

'1. SAM1ll-'-PWOR A,l'PROPRlATtON., '
It is no defensethat someof theappropriatedparts had belln previously

usedby �o�t�h�e�~�s�, from whoseworks they weretakenby defendant. .'
8. �S�A�M�~�P�U�R�P�o�i�l�E OF W<IRK. '

Neitherfsit a justificatiotHhatplaintiff's work waswritten for a presldená
tialcampaig!l,while �d�e�f�~�n�~�a�n�t�'�s waswritten for youngpeople.

�l�n�~�q�u�i�t�y�. , ,
Bill\ly, LauraE. GilmoreagainstJohnR. AndersonandHoratiQ Al-

ger., " , '
J;Juf'lingnam Ç,Wing, and,S,houdy 4c Putnam, for oratrix.
John O. Parsons,for defendants. '

.WHEE'LER,J., This suit is broughtuponthe copyrightorabooken-
, titled "The �,�L�i�f�~�,�o�f�J�a�m�e�s�A�.�G�a�r�i�i�e�l�d�,�" written by JamesR. Gilmore
underthenameof Edmund]Grke, againstinfringementbyabooken-
titlad "From �C�a�n�a�l�~�B�o�y to �.�P�r�e�s�i�d�e�n�t�,�~�" written by the defendantA:lger,

"andpllblishedby the defendantAnderson., Sincethe hearing,the-de-
fendants,have:moved to reopenthe.casefor newly..discoveredevidence

,to sho.wthl\tGilmore 'was notdesignatedby Gen.Ga.rfieldashis speeilll
biographer. Inasmuch.asneithcrthe validity oltha'copyrightnor' the
right of the oratrix to relief dependsat all upon the fact of suchdesig-
.natiou,noBufficientreason.appeal'sfor grantingthemotion,even,if that

;, aspect�o�~ the casewould .probablybe changedby the evidencesought.
!fha,answeringaffidavits, however,Uleet that probability, and remoVe

¥all groundfor the motion that otherwisemight appear.
The.copyrightwas acquiredby Harper & Bros. in 1880. Thede-

fendant'sbook waspublishedin 1881; �~�n�d thecopyright, togethel.'with
all claims, demands,and rights of action for infringement.wasassigned
to the' oratrix January14, .1886.. Thereis no allegationor proof that
what wasdoneby thedefendantswhile Harper& Bros. ownedthe.copy-

'rightlWaswithouttheir consentin writing. or proof that �t�h�~�r�e hasbeen
ááanyinfringementsince.' Counselfor thedefendantsinsiststhatthewant
of consentof that proprietorin writing is nece,sl;larytoáconstituteinfringe-
ment,:andthatthereis a total failure of that,partof the case. Section
4964of átheRevisedStatutes,referre<;l.to' in thisconnection"does.ipro-

.:vide for the forfeiture of eve:r;yácopyoCtile,,book, and ofsueh�,�Q�A�-�~�j�l�.�g�e�s
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as,may.berecovered,onlywhenthe infringementis without the consent
of the proprietorfirst obtainedin writing; but that is not thesole pro-
vision on which a claitn for relief may be founded. Section4952 con-
fers the "sole liberty of printing, reprinting, publishing, completing,
copying1 executing,finishing,andvending,"thework on complyingwith
the provisionsof that chapter. The right to relief againstviolationsof
this sole liberty seemsto exist apart from the forfeiture; and the for-
feiture does not come within the province of this court as a court of
equity. Stevensv. Gladding, 17 How. 447; Callaghanv. Myers, 128 U.
S. 617,9Sup.Ct. Rep.177. An accountof profits only is nowclaimed,
and that.canbe decreedunderthe generalprayerfor relief. Stevensv.
Gladding, 17 How. 447.

The counselfor the defendantsfurther insiststhat,asno infringement
or threat pf infringement since the oratrixacquiredthe copyright is
shown, no ground for an injunction or other equitable relief exists,
and that consequentlythe remedyis wholly at law. liThe right to an
accountof profits is inddent to the right to an injunction in copy and
patentright cases." CURTIS, J., in Stevensv. Gladding, supra. The in-
fringeme;nt.if therewas any, furnished ground faran injunction; that
it has ceasedmay take away the occasionfor one,butnot the right.
The oratrix allegedgroundsfor onetqat would give jurisdiction, which
will not fail althoughonemaynot be decreed. Olark v. Wooster,119 U.
S. 322, 7 Sup. Ct. Rep. 217.

The delay in bringing the suit is relied uponasadefense. That the
right of recoveryis barred by anistatuteof limitations is not claimed;
but the lupseof time is said to meet the equity, if any, of the oratrix's
case. Thereis; however,no proof of acquiescencein, or failure inob-
jecting to, anything done by the defendantsconstituting the infringe-
ment complainedof. The conductof the defendantshasnot beenin-
duced,rior their Iiability varied,byanythingdoneoromittedto be done
by thoseinterestedin thecopyright. Nothing is apparentadequateto
cutoff any right'accrued. Menendezv. Holt, 128 U. S. 514, 9 Sup.Ct.
Rep. 143; .

The mostdifficult questionis as to whethertherehasin fact beenany
substantialinfringement. Someof the partsin questionarequotations
from conversations,letters,and speeches;in some,prominentwordsof
statementsare taken,and usedwith othersto conveythe sameidea; in
others,the substanceof expressionis takenwith smallvariationsof lan-
guage;and in Someinstancesportionsof considerablelengtharecopied
verbatim. Thespeeches,letters,andconversations,by themselvesalone,
are facts not understoodto bethe subjectsof a copyright. Caryv. Long-
man, 1 East,'358; Banksv. Manchestl!ir, 128 U. S. 244, 9 Sup. Ct. Rep.
36. Buttlilttthesewereusedin making up theworkcopyrightedwould
not seemto deprive it of protection. 2 Kent, Comm. 381; Callaghan
v. Myl!irs, l'28U. S. 617,9 Sup. Ct. Rep. 177. Neither does the us-
ing of parts'as quotationsappearto avoid liability for taking them to
makeupanOtherwork. 2 Kent, Comtn. 382. Thewritings of authors
are what>congressis authorizedto secureto them, (Con8t. U. S. art.
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i, ¤ 8;) and thesearewhat the soleliberty of copyingandvendingcon-
ferred by congressapplies to. The sole liberty is invaded when any
material part ofwhat i's the author'sown work is appropriated. Sayre
v. Moore, 1 East,362, note; 2 Kent, Comm.382,note. The work of
Gilmore was 'written for a presidentialcampaign,and that of Alger for
youngpersons;and this differenceof purposesis relied uponasa justi-
fication. But the author'sright is absolutewhen perfected,and the
purposeof aninvasionnowhereappearsto be madean excusefor it.
According to the defendantAlger's own accountof his writing his book,
he procuredGilmore'sand othersat the beginning, and wrote impor-
tant parteof 'his with Gilmore'sconstantlyopen before him. Still the
usemadeof otherpartsthanthe secondand third chaptersof Gilmore's
book would not indicate as matterof fact a material appropriationof
his writing. But so muchof thA ideas,language,and mod,eof expres-
sion'Qf Gilmore in thesechaptersis carried into the defendant'sbook
as to showthat Alger did not stop with, the useof Gilmore's book for
information only, but appropriatedpartsof it to making up his own.
This, �a�c�c�(�)�~�d�i�n�g to the decisionof �t�h�~ supreme<'.Qurt in OaUaghan v.My-
er8,128D.¥ ;S. 617, 9 Sup. Ct. Rep.177,aswell asotherauthoritiesbe-
fore ,mentioned,appearsto amountto infringementof theexclusivepriv-
ilege held out by ,thecopyright. Someof the material from Gilmore's
bqok so �,�u�s�e�,�~ by Alger had previously been u!jed by others,without
right, ,andwltS taken,l;>yhim from their works. TI,at he found.it there
issorpewhatrelied uponasa ground for consideringit public property.
Theseacts of otherswould not, however,removethe protectionof the
copyright, nor furnish any excusefor him. Dponsllch consideration,
the defendantsappearto beliable to accountfor �~�h�e profitsof this in-
fringement. The extent of the liability can only be determinedby a
referenceto a masterfor that purpose. No injunction is understoodto
be askedfor now. Let an order overruling the motion, and a decree
for anaccountof ,profits of infringement,with costs,beentered.

THE RIO GRANDE.

THE A. DEMAREST.

MARSHALL t1. THE RIO GRANDE and THE A. DEMAREST.

(District UOU'l't, S. D. New York. May 6,1889.)

1. COLLISION-WHARVES AND SLIPS-TOWING VESSEL OUT OF SLIP.
A tug, in towing a sailing vesselout of a slip by a hawserfrom beblnda

coveredpier is boundto seewhatvesselsmaybeapproaching,andto give the
requiredsignalbeforeproceedingto crossthelatter'scourse,eVl'n thoughshe
mayhavea right to clearbeforebeingshutin bythelatterfor a considerable
period. ,Theapproachingvesselis boundto stopandbackassoonasthein-
tentof theotherto crossis perceived. '

v.38F.no.l0-54:


