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KAITEL et al. 1'. WVLIlt et 01. YOUNG V. SAME. HOWK V. SAME.

(Circuit Court, No D. illinois. JuneS,1889.)

1. REMOVAL 011' CAUSES-PETITION-TIME 011' FILING. .
Underact CongoMarch 3,1887.¤ 3, asamendedby act Aug. 1S.1888.proá

viding that the application for removalof a causeto the federal court must
be madeat or beforethe time thedefendantis by the laws of the stateor the '
rulesof court required to plead to the declaration.where defendants,their
pleain abatementhaving beenquashed,arerequired to plead to the merits
Instanter,but omit to do so, a petition for removal. filed nearlya monthaft-
erwards,is too late. andit is immaterialthat plaintiffs did not takea default
as theymight havedone.

I. SAME.
The fact that. 18 daysafterdefendantsought to haveanswered,plaintiffs

amendedtheir pleading,is alsoimmaterial.
8. SAME-SEPARABLE CONTROVERSy-JOINTTORT-FEASORS.

In an action of tort, in which plaintiffs' declarationchargesall the defendá
antsasjointly liable. there is no separablecontroversy.and it is immaterial
that plaintiffs maynot be ableto provesuchjoint liability The declaration
must Kovern.

4. SAME-LOCAL PREJUDICE-APPLICATION.WHERE MADE.
An applicationfor removal from a statecourton the groundof local influ-

enceandprejudicemust bemade.and the questionof fact tried, in the fed-
eral �c�~�>�u�r�t�.

At Law, On motion to remand.
J. L. High, for plaintiffs.
Haley �~ 0'DonneU, for defendants.

BLODGETT, J. This casewas removedby the defendantWylie from
the circuit courtof Will county. in this district, whereit wasoriginally
commenced,andis now beforethe court on a motion by the plaintiffs to
remand. It is an actionof trespasson thecase,in which defendantsare
chargedwith the maintenanceof a nuisancecontiguousto the plaintiffs'
premises,to the �d�a�m�a�~�e of the plaintiffs' property. DefendantWylie.
claims the right to remove the case,so far as he is concerned,on the
groundthat he is a citizen of Iowa, and that plaintiffs arecitizensof the
stateof Illinois, andthat thereis a separablecontroversyin the caseas
betweenhimselfandtheplaintiffs; andon thefurthergroundthatby rea-
son of prejudiceand local influence he cannothave a lair trial in the
statecourt. Severalpoints are urged in supportof the motion to re-
mand: (1) That the petition for removalwas not filed in apt time; (2)
that thereis no separablecontrovl:lrsy in the case; (3) that the applica-
tion for removal on the ground of local prejudiceshould have beento
this court, and not to the statecourt,in which the suit wasbroughtand
pending.

As to the first point, it appearsthat the summonswasservedon the
defendantWylie on the 28th of December,1888, returnableon the first
day of the next Januaryterm, which wason the 7th of January,1889,
thusleaving10 full daysbetweenthe day of serviceand the return-day
of the summons. The defendantWylie appearedspeciallyin thecase,
andmoved to quashthe serviceof the summonsupon him. This m()o
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tion wasargued,andon the 19th of Januarywasoverruledby thecourt.
On the '6th' of February,the,plaintiffs, by leaveof court, amendedthe
declaration,and on the 11th day of Februarythe petition for removal
to this courtwas filed by Wylie, arid the statecourt, on the filing of
this petition and the tenderof a bond, approvedthe bond, andordered
the record.cof.the caseto be sentto this court. .

By tpethirdsectionof theactofMarch3, 1887,ascorrectedby theact
of AugUE/t 13, 1888, in regardtothejurisdictionof the federalcourtsand
theremovahjfcausesfrom the statecourtsthereto,it is providedthatthe
�a�p�p�l�i�~�t�i�d�n for �~�e�m�o�v�a�l mustbe �m�~�d�e ator beforethetime thedefendant

, is by thelawsof thestateor therules'of thecourtrequiredto pleadto the
plaintiffs' declaration. It will beseenfrom the foregoingstatementthat
a pleawasdUe fron:ithe defendantWylie immediatelyon theoverruling
of his motion to quashthe service,as no further time 'Wasgiven him to
plead to. the.meritsof the case,and henceit might be properlysaid, I
think, thatassoonashis motionto quashwasoverruled,hewasrequired,
by the laws of'thestateand the rulesof the court in which the casewas
pending,to plead to the declarationinstanter. Insteadof doing so, he
did nothing untiL the 11th of February¥when this petition was filed.
I ,db not think the fact that the plaintiff did not takea default at the
time he was entitled to do so operatedto relieve the defendantWylie
from the necessityof interposinghis motion to removeat once,whenthe
pleawasdue from him. The statutenot only seemsto be imperaUve
by its letter that the applicationto removemust he madewhentheplea
is due, but such from the courseof legislationseemsto be the spirit of
thela.terlegis}ationof congress'uponthesubjectof theremovalof causes.
Fobt illustration, if defendants"hadnot pleadedat all to the declaration
during thereturn;-term,and had, at the opeuingofthe secondterm,
milde'this applicationfora removal, I think there could be no doubt
that thea,pplicationcametoo late; and, it seemsto me, theapplication
cornesequallytoo late whenit is madeafter the time whenthe party is
reqUiredby law Of the rulesof'conrttopleadto thedeclaration,whether
�t�h�~ plea has beenduesix daysor six months. Nor does thefact that
the plaintiffs in this caseamendedt-hedeclarationby leaveof court be-
fore theapplication to removewasfiled, take the caseout of the opera-
tiro of the rule which I havestated,asabout18 daysintervened,after
the motion"to quashwas overruled,before the amendinentwas made,
dtlringall which time defendantswere in default. I am thereforeof
opinion that the applicati011áfor' removalwas madeat too late a day,
and that the motion to remandmight properlyprevail for that reason
aldne.

/>.-s to the point that thereis not a separablecontroversyshownin this
dltSe... The authoritiesnOW 'settle the propositionthat the right of re-
rilOvalis to be determinedupon'�t�h�~ casemade by the plaintiff in his
decl!iratiol1. In Railroad Co.v. Ide; 114U. S. 55, 5 Sup.Ct. Rep.737,
thesupremecourt oithe UnitedStatessaid:

"IIi th,epresentcaseall the defendantsare sued jointly and as joint coná
tractors.. Thereis morethahone;contractsetout in thecomplaint,andthere
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is therefore�m�p�r�~ than.onecause.of, action embra.cedin; the suit, but,all the
contractsareallegedto bejoint,andbindingOIl all thedefendantsjointly and
in theSametight. ',Thereis no pretenseoia separatecauseof actionin favor
of the plaintiff andagainsttheLouisville and�N�a�s�h�~�i�l�l�e Companyalone. The
answerof the:cltmpanytreatstheseveralcausesof actionalikeand.nakesthe
samedefenseto all. For the purposesof thepresentinquiry the casestands
asit wouldif the complaint containedbut a single causeof action..The
claim of right tga remqvalis basedentirely on the.fact that the Louisville
and NashvilleCompany,thepetitioningdefendant,has presenteda, �8�e�p�a�r�a�~�e
defenseto the joint action by filing a separateanswertenderingseparate
issuesfor blial. This, it has beenfrequentlydecided,is not enoughto �i�n�t�r�~
ducea separatecontroversy,into the suit within the meaningof thestatute.
Hydev. Ruble,[104 U. S. 407,] supra; Ayres v. Wiswall, [5 Sup.Ct. Rep.
90,] sup1'a. Separate�a�n�~ wersby the severaldefendantssuedon joi nt.�~�l�l�u�s�e�s
of action may presentdifferentquestionsfor determination,but they do not
necessarilydivide thesuit into separatecontroversies. A defendanthas no
right to saythat an actionshall beseveralwhich a plaintiff elects to make
joint. Smithv. Rines,2 Sum.348. A separatedefensemay defeata joint
recovery,but it cannotdeprivea plaintiff of his right to prosecutehis own
suit to final determinationin his ,9wn way'. 'fhe causeof action is thesub-
ject-matterof the controversy,and that is for all the purposesof the suit
whatevertheplaintiff decla,resit to be in his pleadings."

And in Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Ct. Rep. 1034, 1161,
which wasanaction in tort, the supremecourt said:

..Thereis here,accordingto thecomplaint.buta singlecauseof action,and
that is theallegedmaliciousprosecutionof theplaintiJisby all thedefendants
actingin concert. The causeof action is severalas well as joint, and the
plaintiffs might havesUfld eachdefendantseparately,or all jointly..It was
for theplaintiffs to electwhich courseto pursue. 'fhey did elect to pi'oceed
againstall jointly, and to �t�h�i�~ the defendantsare not permitted to object.
Thefact thata judgmentin the action maybe renderedagainsta partof the
defendantsonly, doesnot divi(lea joint actionin tort into separatepartsany
morethanit doesa joint actionon contract."

And the rule announcedin this caseis reiteratedin Sloanev. Ander.
son,117U. S. 275, 6 Sup. Ct. Rep. 730. In this caSe, the plaintiffs
havechargedall the defendantswith the tort complainedof. It is pos-
sible that the plaintiffs may not be able to maintain their action as
againstall, of the defendantshere,but that does not make a separable
controversyin Javorof anyoneof the defendants. The controversyin
the casewill be, and is, whether the defendants,or either of them,are
guilty aschargedin the declaration,and thereis nothing, either in the
declarationor pleadingsin this casetendingto showthat oneis any less
or �m�o�r�e�g�u�~�l�t�y than the other. The case,therefore,was not removable
upon the ground that there was a separatecontroversyin the casebe-
tweenthe.plaintiffs and the defendantWylie.

As to theground for removalon the allegationin the petitionof local
influence !lnd prejudice against the defendants. It was held. by the
learnedeircuitjustice of this court in Malone v. Railroad Co., 35 Fed.
Rep.625, that the applicationfor removalof a. causefrom the stateto
the federalcourt on this ground must be made in the first instance.to
the feqeralcourt to which it isso:ughtto removethe cause,and�t�h�a�t�)�i�J�u�~�h
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federalcourtmust find the existence.of such prejudiceand local influ-
enceas'aquestionof fact, beforethe casecan beremoved,andmakethe
orderin the United States.circuit court for the removalof the casefrom
the statecourt. Henceall thatappearsin the petitionfor removalupon
the subjectof prejudiceand local influence is m.eresurplusagein that
petition. This courtalonecanpassuponthat question,and order the
causeremovedafter the fact of the existenceof prejudiceand local in-
fluence has been determined. The caseis thereforeremandedto the
circuit court of Will county,and the same orderwill be madein the
caseof Youngagainstthe samedefendants,and Howk againstthe same
defendants,which were removedat the sametime,and presentprecisely
�t�h�~ samequestionswhich havebeenconsideredin this case.

AMY' 'D. MANNING.

(Oireuit Court, 8. D. N&w York. May 24, 1889.)

L REMOVAL OF CAUSEs-PREJUDICE OR LOCAL INFLUENCE-AFFIDAVIT.
�U�n�d�e�~ actMarch 8, 1887, providingthaton applicationfor removal on the

groundof �p�r�~�,�i�u�d�i�c�e or local influence,the existenceof suchprejudiceor local
influence must"be madeto appearto saidcircuit court," theaffidavit for re-
moval mustsetforth factsandcircumstancessufficient to satisfythe courtof
the �e�f�C�i�~�t�e�n�c�e of the prejudiceaod local influence; and an affidavit stating
mere)y'affian,t'sbeliefor opinion that prejudiceor local influenceexistsis not
sufficient.

9,8AME':""REMAND TO STATE COURT.
Whena petition for removallias beengrantedonsuchinsufficientaffidavit,

on motiori"to remandto the statecourt the circuit court will reconsiderthe
sufficiency of the affidavit, and remandthe caseifánotsatisfiedof lIle �e�~�s�~
enceof prejudiceor local influence.

OnMotion to Remand.
TheodoreF. áH.Meye:r,for plaintiff.
William J. Weldon,for defendant.

WALLACE, J.Thisis a motion by the plaintiff to remandthis action
to the supremecourt of the stateof New York, whenceit wasremoved
upona petition andaffidavit presentedto thiscourtbydefendant,'stating
tbatfrom prejudiceor local influencehe would not beableto obtainjus-
tice in tbestatecourt, and settingforth the factsand circumstancesre-
lied uponto makethis appear. Theaction is broughtupona judgment
recoveredby the plaintiff againstthe defendantin the superiorcourt of
the commonwealthof Massachusetts.
, The only issue.triable under the pleadin/-';sis whetherthat court had

jUJisdiction to renderthe judgment; Hamptonv. McConnel,3 Wheat.
234; Christma.av;RU88eU, 5 Wall. 290. It is doubtful whetherthe facts
Bet forth intbe affidavits accompanyingthe petition of thedefendants
make out liprirnafacie case;but, after hearingthe affidavitssubmitted


