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shouldhe dismissed;whereashe now claimsthat the debtwas the same
beforeandafter judgment,and that the dischargein bankruptcyis ef-
fectualagainstthejudgment. Thestatusof a debt which existedat the
time of an adjudicationin bankruptcy,but which was representedby a
judgmententeredagainstthebankruptafter theadjudicationand before
his discharge,was. at thedateof theorder of October31, 1876.a mat-
ter uponwhich the decisionswerevery contradictory. The subsequent
decisionof the supremecourt in Boyntonv. Ball, 121 U. S. 457, 7 Sup.
Ct. Rep. 981, wasagainstthe theoryof Davis' petition and the opinion
of the district court. The questionis thus raisedwhetherDavis canbe
now permittedto changehis positionas to the legal effect of thejudg-
ment,which, he insistedin 1876,would not be barredby his discharge,
andnow insistswasbarred thereby. He obtainedthe orderof the dis-
trict courtuponthe old theory,and enjoyed the benefit of it, apd now
wishesto obtain the aid of the oppositeand recentlyestablishedtheory.
Thequestionis not the samewhich hasjust beenconsidered. That in-
volved the propriety of abandoninghis positionin regardto theexist-
enceof a judgment,whereasthis relatesto theproprietyof his changing
his positionin regardto the legal effect of thejudgment. The plaintiff
saysthat theprincipleswhich governthe decisionof the two questions
are the same. . I do not proposeto decidethisquestion,becauseI seeno
difficulty in the plaintiff's havingthe benefitof this allegedestoppelin
his action at Jaw. If Davis �p�J�~�a�d�s his dischargein bankruptcy,it is
substantiallyconcededthat the facts which constitutethe estoppelcan
begiven in evidenceby the plaintiff. Railroad Co. v. Howard, 13.How.
307. Thereis nothing outside the estoppelwhicB. preventsthe plain-
tiff from makingit availablein hisactionatlaw. Drexelv. Berney,8upra.
The demurreris overruled.

�A�R�~�S�T�R�O�N�G 11. SECOND NAT. BANK OF SPRINGFIELD.

(Di,trict Oourt, 8. D. Ohio, w: D. Juay.20, 1889.)

1. BANKS AND BANKING-r-NATION'AL BANKS-POWERS.
UnderRev. St. U. S. ¤ 5190, providing that "the usual businessof eachn8-

tional bankingassociati()nshall be transactedat an office or bankinll house
locatedin the placespecifiedin its organizationcertificate," a nationalbank
cannotmakea valid contractfor the cashingofchecksupon it, at a different
placefrom thatof its residence,throughthe agencyof anotherbank.

2. SAME-CERTIFICATE OF AUTHORIZATION. ¥
Whateverthe termsof sllch ltn arrangement,beingmadebeforethe dateof

thedraweebank'scertificateof authorization,it is invalid under Rev. St. U.
S. iii 5186. providing that no bankingassociation"shall transactany business
exceptsuch.asis incidentaland uecessarilypreliminary to its organization,
until!t hasbeenanthorizedby tl1e comptrollerof the currencyto commence
the businessof banking." .

At Law. Action for moneyhadandreceived.
J. W. Wilby, for plaintiff. ,
J. WarrenKeijer, for defendant.
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SAGE, J. Plaintiff suesto recover for moneyhad and receivedby
/ the defendantfor his use, the sumof $3,841,beingthe proceedsof �c�o�l�~

lections for accountof the Fidelity National Bank with interest from
June21, 1887. The defenseis that on the 20th of June,1887,at its
banking houseat Springfield, Ohio, the defendant,without knowledge
or noticeof theinsolvency,or impendinginsolvencyof theFidelity Na-
tional Bank,cashedfor theChampionBar & Knife Company,of Spring-
field, Ohio, its checkon the Fidelity National Bank for $1,995,andat
the sallle time and placecashedfor the ChampionMalleable Iron Com-
pany, also of Springfield, its checkon the Fidelity National Bank for
$1,846; the aggregateof the two checksbeingthe sum suedfo1' in this
action, the drawersbeingdepositorsin the Fidelity National Bank, and
eachthen having to its credit assuch a sumat leastequivalentto said
checkdrawnby it in favor of the defendant On the sameday the de-
fendant,in the usual courseof business,indorsedsaid checksand �f�o�r�~
wardedthem by mail iJ the Fidelity National&.nk. They were re-
ceivedat the bank on the morning of the 21st ofJune,butthe bank
beinginsolvent,it hadthatmorning,beforethereceiptof thesaidchecks,
closedits doors,andpassedinto the �p�o�s�s�e�s�s�i�o�~ of UnitedStatesofficials,
duly authorized,who refusedto credit the defendant,theamountof said
-checks,asthe plaintiff hassincerefusedandstill refusesto do. It fur-
ther appearsinádefensethat on the 20th 'of June the defendantwasin-
debtedto theFidelity NationalBank On ll.collection accountin it, 'sum
severalthousanddollars in excessof the two checksabove,referredto,
andthafthedefendanthaspaid over to the plaintiff the amountin its
handsstanding,tothecreditof the said Fidelity National Bank at the
time it went into insolvency,that is to say, the entire amount of ,said
collections,lessthe amountaforesaidof said,two,checks. The further
statementof the defense,asit appearsin the answer,is-
"That, for a considerableperiod of time inclUdingthe20thdayof June,1887,
thereexistedhetweenthe saidtwo banks.by agreement,a mutualaccountas
will appear,by th,e books of each. The defendanhin the �I�I�S�\�H�~�1 courseof
businessbetweenthe two banks,and as clIstomary'betweensU'cllbanks,and
in pursuanceof saidagreement.made collect.ionsfor and on accountof the
Fidelity NationalBank,at its reguest.and, from tilae to time, with its con-
sent,placedthe proceedsof suchcollectionsto theclteditof the F.idelityNa-
tiollill Bankonitsbouks,and the defendantalso, in the usualcourseof busi-
nessbetweens"id t\\'o banks.andin pursuanceOf, saidag"'eement,andascus-
tomary betweensuch banks.chargedon its books,tothe Fidelity National
Bank, with its consentandagainstanycreditson �i�t�~ bqoks.allY andall enecks
receivedandcashed'by defendant,drawn by said two corporationsandother
parties;on said F,idelityNatio!lal Bank. and the,halances.weresettled be-:.
tween said nationa.! banks frulD tifieto time, interchangeably,�w�h�~�n�e�v�e�r
drawnon by the creditor bank,ur by draft wheneverthe creditor bank so
directed. And the defendantavers that the two checks aforesaidwere rA-
ceived,cashpd,andcreditedin pursuanceof thearrangement;agreement;and
businesscustomaforesaidbetweensaid two banks,ll.nd in the due courSeof
businessbetweenthem."

Theavermentsof the answeras to the arrangementand usualcourse
of businsssand custom betweenthe twoábanksare'put, in issueby the
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reply. Thecertificateof authorizationwasissuedto theFidelity National
Bank by the comptrollerof the currencyon the 27thof February,1886,
and thebankcommencedbusinessMarch 1, 1886. The directorsand
officers were elected February9, 1886. Shortly after that date,and
'prior to the issuingof thecertificateof authorization,EdwardL. Harper,
vice-presidentelectof the bank, madewhat is termed in the answeran
agreementwith the defendantbank by its president. It was a rather
generalarrangementand understandingto the effect that the defendant
bankshouldkeepan accountwith the Fidelity, that it shouldcashat its
banking houseat Springfield check.sthere presentedby Fidelity de-
positors,residentat Springfield, and �~�h�a�r�g�e and have.credit for them
in �a�c�~�o�p�~�t�' with the �~�i�d�e�l�i�t�y�, and tha.t it �s�h�0�1�,�~�l�d make coll.ectionsfor
the FIdehty,and remIt balancesfrom bme to tIme, substanballyas set
up in the answer. When the witnesswho testified to this arrangement
wasaskedwhatwasthestipulationor understandingwith-referenceto any
checkcashedby the defendant,the �d�r�a�w�e�r�'�h�a�v�i�n�~�e�i�t�h�e�r no balanceto
his-creditin the Fidelity or a balanceinsufficient to meetthe check,the
answerwas that no suchcaseeveroccurred;and so far as the,testimony
disclosed,no such casewas provided-for by the arrangement. After
th.e Fidt\lity wasauthorizedby the comptrollerof the currencyto com-
mencethe businessof banking,no expressarrangementwasmade"but
the businesswascarriedon betweenthe two hankssubstantiallyin ac-
cordancewith the understandingflS testified to; that is to say, the de-
fendantchargedup checksto the Fidelity whenit cashedthem,andthe
Fidelity credited them when and as of the date it received them, no
casearising which presentedthe questionwhat should be donewhena
check had been cashedby the defendantfor a depositorwho had not
funds in the Fidelity Bank sufficient to meetit.

The ciifficulties in theway of the defendantunder its defense,areto
be found both in the facts and in the law. In the facts, inasmucha's
upon the questionwhich is vital to the defense,viz., Who shouldbear
thelossifthedeft'ndantcasheda checkfor which therewas110tsufficient
funds in the Fidelity? there is. no stipulation or agreement. In. the
ab;;enceof a distinct understandingon this point, the chargeagainstthe
Fidelity Bank and credit to itself by the defendantof the amountof the
.check cashedwould be provisional merely, and sllbject to be corrected
if the checkwasdishonored. The testimonyrelating to the custombe-
tween the bankswas not sufficient to establishany rule or practice to
the contrary. The difficulty in law is twofold. The last clauseof sec-
tion 5136, Rev. St. U. S., which relates to the corporatepowers of
banking associations,provides that "no associationshall transactany
businessex.ceptsuchas is incidentaland necessarilypreliminary to its
.organization,until it has been authorized by the comptroller of the
.currencyto commencethe businessof banking." From this provision
it;resultsthat the arrangement,whateverit was,betweenMr. Harper,as
vice-president'of the Fidelity Bank, and the defendantbank, madebe-
iore the dateof: the certificateof authorization,has no force and cannot
be takeninto.acco.unt.
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If, now, we turn to section5190,of theUnited StatesRevisedStatutes,
we find it enactedthat "the usualbusinessof eachnationalbankingas-
sociationshall be transactedat an office or bankinghouselocatedin the
place specified in its organizationcertificate." Under this section it
certainlywould not be competentfor a national bank to provide for the"
cashingof checksupon it at anyotherplacethanat its office or banking
house. Whateverrisk thereWas ill the defendant'sbusinessof cashing
of checks upon the Fidelity devolved,therefore,necessarilyupon the
defendant,andnot upon the Fidelity. So far as the Fidelity wascon-
cerned,the checkswere not casheduntil they were presentedand ac-
ceptedat its,banking house. They were not so presenteduntil the
morningof the 21stof June,after the bankhad passedinto the,control
of a governmentofficer, and after insolvencyof the bank had madeit
unlawful under section5242, Rev. St., to eithercashthe checkson ac-
countof the defendant,or to gi\"e the defendantcredit for them.

The questionswbich were arguedwith referenceto the defendant's
answer,treatingitasaooullter-elaim,or regardingit in the natureofa
counter-claim,are covered,in the opinion of the court, by Armstrongv.
Scott, 36 Fed.Rep. 63.

,The judgment,will befor theplaintiff for theamount claimed,with
interest.

GoULD ". HEAD et al.

(Circuit (Jourt, D. (Jolorado. May 81, 1889.)

.AJo:nrcAN CATTLlIl TRUST-CORPOnATIONS.
The AmericanCattleTrust,avoluntaryassociationorganizedfn New York

to c,on,tr,01corpora,tions, en,gag,edin,live-stockbusiness,havingobtainedthe
stockof the PhcenlxFarm & RanchCompany,a New Mexico corporation,
hasno powerto sell or in any manneralienate'suchstock,assuchanactis
incoDl>istentwith the,purposesof its'ereatioa. "

(8zI11abm by tJi8 ,(Jourt.)

In Equity. Bill for injunction.
Rogerl1 & Cuthbert, for complainant.
Hugh Butler, for defendants.

HALLETT, J. This controversyrelatesto the capitalstockoftbe Phre-
nix Farm& RanchCompany,a corporationorganizedunderthe laws of
the,territory of New Mexico. Complainantobtainedthe stock of the
American Cattle Trust, a voluntaryassociation'of 13 personsmade in
New York on the 5th dayof January,1887. At thehearingOf the1110-

. tion. for injunctiondefendantHeadmadeaffidavit that he wasunableto
producethe articlesof associationof theAmericanCattleTrust,andgave
his recollectionof the natureof the organization,from which it appeared
that it receivedthe stockastrusteefor theoriginal owners,andwaswith-


