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UNITED STATES T. HARMAN.'

(District Court, D. Kansas,First Division. June1, 1895.}

No. 2,584.

CRUIJNAI, PROCEDURE-ERRONEOUS SENTENCE.
Where a sentencedifferent from that authorizedby law, bas been1má

posedon a defendantconvictedof a criminal offense,and. for such error,
the judgmentis reversed,and the causeremandedto the trial court, with
instructionsto proceedtherein accordingto law, such trial court resumes
jurisdiction of the cause,and haB authority to resentencethe defendant
and imposethe penalty providedby law, notwithstandingpart of the void
sentencehasbeenexecuted. -

The defendant,MosesHarman,was indicted in the United States
district COurt at Leavenworth,Kan., in 1888, for depositingin the
mails of the United Statesan obscenepaper,in violation of section
3893, Rev. St, amended. On trial beforea jury he wasfound guilty,
and thereupon sentencedby the court to "be imprisoned in the
Kansasstatepenitentiaryfor five years,and that he pay a fine of
'300.". On writ of error, suedout to the United Statescircuit court,
underAct CongoMarch 3, 1879 (20 Stat.354, C. 176), this judgment
was reversed,for the reasonthat the statutedirects that the im-
prisonmentmustbe"at hardlabor,"whichwordswereomittedfrom
the sentence. The causewas remanded"with instructionsto pro-
ceedtherein accordingto law." See50 Fed. 921. By assignment,
the causecomesbefore me on motion of the district attorney for
resentenceof the defendant.

W. C. Perry,U. S. Atty.
David Overmeyer,for defendant

PHILIPS, District Judge(after statingthe fads). It would be
an idle labor for this court to enterupon an enlargeddiscussionof
the distinction betweenerroneous,or voidable,and void judgments.
As appliedto thefacts of this case,the ruling of the United States
circuit court judge, on writ of error, is, that the omission of the
trial court, in the sentence,of the words "at hard labor" rendered
"thejudgmentabsolutelyvoid." HarmanV. U. S., 50 Fed.922. The
,principlesof law are reviewedin Be Bonner,151 U. S.242,14 Sup.
atá323. The solicitor general,onbehalf of the government,with
vigorous insistence,soughtto have the court hold that, where the
trial court erred in imposing a sentencedifferent from that pre-
scribedby the statute,thesentencewasonly voidable,and,therefore,
only reversiblefor error,in contradistinctiontoavoid judgment. But
the court, through Mr. JusticeField, combatedand overruled the
contention,and distinctly held that after verdict of guilty the only
sentenceboth "as to the extentor the mode or the placeof it" the
court can give is one in conformity to the statute. The learned
justice said: "The proposition put forward by counsel that, if the
court has authority to inflict the punishmentprescribed,its action
is not void, thoughit pursuesany form or modewhich may oommend
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itself to its discretion,is certainly not to be tolerated." Logically,
therefore,it can makeno differencewhetherthe sentenceimposesa
greateror lesspunishmentin severitythanthatprescribedby statute.
It is thedeparturefrom ''the extentor form" prescribedby law that
nullifies it, becauseof the lack of power in the court to imposeany
other sentence,both as to extentand mannerof executingit, than
the statutedirects. Woodruff v. U. S., 58 Fed. 766, and citations.

On the authority of the Bonner Casethis defendantwould have
beendischargedon writ of habeascorpus,becausethe sentenceof
the court to imprisonment,without the words "at hard labor," was
a nullity, for want of power to so limit it. It must, therefore,
logically follow that in respectof the imprisonmentthe casestands
as if no judgmenthadbeenentered.

'l'he causebeing remandedby the circuit court judge, "with iná
struction to proceedtherein according to law," the only question
this courthasnow to determineis, whatis the proceedingauthorized
by law? Did the circuit court mean that this court should now
turn the defendantloose, unpunishedfor the offense of which he
standsfound guilty by the verdict of a lawful jury? The cause
is not here for trial de novo. There was no error in the former
trial. The whole proceedingsupáto and including the return and
recordingof the verdictwereregularandlawful.

Whatevermay be the diversity of opinion in different jurisdicá
tions, the rule is well establishedin the federal courts that in a
casesituatedlike this the trial court resumesjurisdiction of the
casepreciselyat the point where the error supervened,which was
after verdict,and it proceedsto rendersuchjudgmentas it was au-
thorized to renderby the statuteon sucha verdict. In Colemanv.
�T�e�n�n�e�s�s�e�~�, 97 U. S. 509-519, the prisoner was releasedon writ of
habeascorpusfrom a sentenceof a state court for homicide, for
the reasonthathe was a soldier in the regulararmy at the time of
the commissionof the offense,andwasnot amenableto the jurisdicá
tion of thecivil courts. But the courtheldthat, inasmuchashe was
undersentenceof a military court-martialfor murder growing out
of the sameoffense,he shouldnot be setat liberty, but was ordered
to "be deliveredup to the military authoritiesof the United States,
to bedealtwith as requiredby law." In Reynoldsv. U. S., 98 U. S.
145(noteon page168) thepetitionerhadbeensentencedto imprison-
mentat hardlabor, whenthe act of congressunderwhich the indict-
ment was found provided for punishmentby imprisonmentonly.
The causewas remanded"with instruction to causethe sentenceof
thedistrict courtto be setaside,anda newoneenteredon theverdict
in all respectslike thatbeforeimposed,exceptso far as requiresthe
imprisonmentto be athard labor." In Re Bonner,supra,the court
discussesthe direct questionunderconsideration,asto the courseto
be pursuedin sucha case,and it quoteswith approvalthe language
of the supremecourt of Pennsylvaniain Bealev. Com., 25 Pa. St.
11,22:

"The commonlaw embodiesin itself sufficIent reasonand commonsenseto
reject the monstrousdoctrine that a prisonerwhoseguilt is establishedby a
regular verdict Is to escapepunishmentaltogetherbecausethe court commitá
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t.ederrorin passingsentence. It this court sanctionssucha rule it would fail
to performthe chief duty for which it wasestablished."

And although Bonner had been imprisoned wrongfully in that
case,in the penitentiary,he was discharged"without prejudice to
the right of the United Statesto takeany lawful measuresto have
the petitioner sentencedin accordancewith law, upon the verdict
againsthim."

The final contentionof the learnedcounselfor the defendanthere
is that �i�n�a�~�m�u�c�h as the defendantwasin the penitentiary,underthe
former sentenceof the district court, for a period of four months
before the casewas reversedon writ of error, he cannotagain be
imprisoned,becauseto do so would be to subjecthim to a double
punishmentfor thesameoffense. Thecaseof In re Lange,18 Wall.
163, is principally relied upon in support of this contention. In
that casethe court imposedboth a fine and imprisonment,when the
statute ollly conferred power to punish by fine or imprisonment.
The fine having beenpaid, the prisonerwas discharged,and set at
liberty from the penaltyof imprisonment; and the languageof Mr.
JusticeMiller, on page 169, must be understoodin referenceand
restrainedto the particularfacts underdiscussion. The prisoner,by
payingthe fine, hadsufferedthefull penaltyof oneof the alternative
sentences,and, therefore, to punish him corporeally by imprison-
mentwould havebeena cumulativepenalty,which the law doesnot
tolerate. He had satisfiedto the full the demandsof the law when
he paid the fine. It is a well-recognizedrule of criminal practice
that, where a judgmentis arrestedon motion of the accused,the
plea of autrefois convict will. not lie. Where a prisoner is in jail
temporarily,awaitingthe resultof his appealor writ of error,hecan-
not avail himself of the penalty thus sufferedas a plea againsta
trial de novo, and sentencethereunder. The sentenceof the court
under which the defendantwent to prison was void. It was the
samein legaleffectasif it hadbeenrenderedby a justiceofthepeace
or a United Statescommissioner,or the sameas if the circuit court
had orderedthe defendantto be transportedor hanged. Such a
judgmentwould be coram non judice, and in contemplationof law
would be the sameas if never rendered; and the defendantwould
standas if he had gonevoluntarily and surrenderedhimself to the
wardenof theprison. This is theinevitable,logical conclusionfrom
the very premiseon which the circuit judgedischargedthe defendant
from the sentenceof the district court He has not paid the fine
imposedupon him, nor hashe sufferedany penalty the court could
lawfully imposeupon him. It must, therefore, result that the de-
fendantis subjectto resentenceon the verdict returnedagainsthim.

Out of regardfor the infirmity of the defendant,and with the
hope that he may not persist in opposinghis individual opinion as
to what the law ought to be againstwhat the courtsdeclareit to be,
and thereby invite further trouble, I shall modify the measureof
punishmentthe trial court soughtto meteout to the defendant,by
directing sentenceto be entered that he be imprisoned, at hard
labor, in thepenitentiaryof the stateof Kansas,for oneyearandone
day from this date.
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UNITED STATES v. LOO WAY.

(District Court, S. D. California. May 21, 1895.)

L CHINESE-RIGHT TO ENTER UNITED STATES-DECISIONOF COLLECTOR.
Act Sept. 13, 1888 (section 12), providing that the decision of the col-

lector as to the right of any Chinesepassengerto enterthe UnitedStates
should be subject to review only by the secretaryof the �t�l�'�e�a�s�u�r�~�'�, was
neverin force, having beeuenactedsubjectto the ratification of a treaty
then pending between the United Statesand China, which was never
ratified, and thereforethe right of a Chinesepersonto enter the United
States may be tried in proceedingsof arrest, though the collector has
previously decidedthat he was entitled to enter.

2. SAME-CHINESE MERCHANTS.
Quaere. Whethera Chinaman,whosenamedoesnot appearin the firm

designation,and where it is not shown that his interest appearsin the
businessor partnershiparticles, is a "merchant," within the definition
prescribedby Act Nov. 3, 1893.

3. SAME-BIGHT TO RETURK.
The right of a Chinamanto readmissionto. the United Stateson the

ground that he has already beenengagedas a merchanttherein is gov-
erned by Act Nov. 3, 1893, though he departedfrom the country before
that act waspassed.

Proceedingsby arrestto determinethe right of Loo Way, a Chi-
naman,to remain in the United States.

GeorgeJ. Denis,U. S. Atty.
M. L. Ward andE. J. Ensign,for defendant.

WELLBORN, District Judge. The'defendant,Loa Way, was ar-
restedat the city of SanDiego, in this district, April 4, 1895,upona
complaintunderoath,chargingthatsaiddefendant,"on or aboutthe
12th day of December,1893, knowingly and unlawfully cameinto
the United Statesfrom a foreign country,to wit, China,he, the said
Loo Way, then and therebeing a Chineselaborer, and a personnot
entitled to enter the United States,"and, after a hearing before S.
S. Knoles, circuit court commissioner,who found the facts to be
as chargedin the complaint, was orderedto be rem(wedfrom the
United Statesto Ohina. By an appeal,undersection13 of the act
of congressof September13, 1888, the casehasbeen brought into
this court. The evidenceadduceduponthe trial hereestablishesthe
following facts, to wit: The defendantis a native of Ohina. He
first came to the United Statesabout the year 1878, and resided
continuouslyin this country up to some time betweenthe 26th of
December,1892, and the 1st of January,1893. In :March or Feb-
ruary, 1894,andfor the five yearsnext preceding,he was the owner
of an interest in a mercantile businessin San Diego, carried on
under the nameand style of Hop Wo Chung & Co., a firm consist-
ing of six partners,and for his interestin this firm he paid $1,500.
For six years previous to the acquisition of this interest he was
-employed as a cook, and, with the savings thereby accumulated,
he purchasedthe aforesaidinterest. Sometime betweenthe 26th

"and the last day of December,1892, he left the United Statesfor
'China, from the port of San Francisco, intending to return, and
having, prior to his departure,to wit, on the 26th day of Decem-


