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memorandum

DATE: September 20, 1996

TO! Members and Reporter to the Advisory Committee on Bankruptcy
Rules

FROM: Beth Wiggins and Naomi Medvin

susiecT.  Rule 2004 examinations — survey results

At its March meeting, the Committee asked the Federal Judicial Center
to obtain an estimate of the number of motions or other requests for Rule
2004 examinations, as well as information about bankruptcy judges’ current
practices related to these examinations. To obtain an estimate of the number
of requests for Rule 2004 examinations that are made, we surveyed
bankruptcy clerks of court using the questionnaire attached as Appendix A.
We received a response from 80 districts. To obtain information about current
practices, we surveyed bankruptcy judges using the questionnaire attached as
Appendix B. 225 of 319 active judges (71%) and 5 of 20 (25%) recalled/retired
judges responded to the survey, for a total of 230 responses. At least one judge
responded from 89 districts. The results of these surveys are presented below,
organized around the following issues: Noticing Practices; Disposition of
Requests for Rule 2004 Examinations; Adopting a Procedure Like That in Fed.
R. Civ. P. 30(a) and 45; Satisfaction and Perceived Problems with Rule 2004;
and Estimating the Number of Requests for Rule 2004 Examinations.

Noticing Practices

Notice to the entity to be examined. As seen in Table 1 on the next
page, judges differ as to whether they require notice to the entity to be
examined before they consider a request for a Rule 2004 examination." A little
more than half either never require such notice or only occasionally require
it. In contrast, a little less than half of the judges either usually or always
require such notice. The remainder of the judges (3.1%) require notice about
half the time.

! As used in this memorandum, the phrase “request for a Rule 2004 examination” means any
motion or other procedure by which a party requests an order for a Rule 2004 examination.



Table 1

Please mark the statement below that best describes the frequency with which you require
notice to the entity to be examined before considering a request for a Rule 2004 examination.

Number of Percentage of
Judges Judges
I never require notice to the entity to be examined. 68 30.1%
I occasionally require notice to the entity to be examined. 50 22.1%
I require notice to the entity to be examined about half the 7 3.1%
time.
I usually require notice to the entity to be examined. 20 8.8%
I always require notice to the entity to be examined. 81 35.8%
Ambiguous or missing response 4 —
Total 230 100%

Judges were also given an opportunity to describe the circumstances
under which they require notice to the entity to be examined. Their verbatim
responses are in Appendix C and are summarized below.

Judges who reported that they require notice only “occasionally” or
about “half the time” reported that they require notice when:

e the time between the request and the examination is short (e.g., less
than 7 or 10 days or too short for the entity to file a motion for a
protective order) or the site of the examination appears unduly
inconvenient;

e where the motion fails to state a mutually agreed date and time for the
examination;

e the judge is concerned about the scope of the examination or the
breadth of the request for documents (e.g., the connection to the case or
the need for the information is unclear);

e an adversary proceeding or non-bankruptcy lawsuit is pending and it
appears that the Rule 2004 examination is being used to avoid
Fed.R.Civ.P. discovery procedures;

e the judge has reason to believe the request will be opposed (e.g., parties
are litigious or involved in an ongoing controversy) and wants to
avoid forcing the examinee to file a motion to vacate or quash or for a
protective order;

e the examinee is the debtor, creditor, or other party in interest;
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e alternatively, the examinee is not the debtor or a party in interest;

e the examinee is an attorney or other person whose information may be
privileged or otherwise confidential;

e where the movant is not the trustee or a creditors’ committee?;
e where repeated motions to examine an entity have been filed.

Judges who reported that they “usually” require notice said that notice
may be forgone for good cause shown (e.g., secreted assets or documents that
may be moved if notice is given, ongoing misuse of assets, past record of
evasion, or possibility of flight from the jurisdiction). In addition, formal
notice may not be required where the motion certifies that the entity to be
examined has been notified and has no objection to the examination or its
time and place.

Those judges who “usually” or “always” require notice gave the
following explanations, often citing their local rules:

e Due process requires notice of the motion for a Rule 2004 examination.

e Notice gives the examined party the opportunity to object to the scope
of the examination or document production, reducing objections to the
order authorizing the examination and allowing all interested parties
to participate.

e By local rule or custom, counsel must attempt to agree with opposing
counsel about the timing (and sometime the scope) of the Rule 2004
examination before coming to court for an order, thus there has always
been notice.

Judges who “never” require notice frequently explained that such
notice was not required because objections were rarely made and that a
motion to quash or vacate or a motion for protective order adequately
protects the examinee.

Both the judges who always require notice and those who never
require it noted a number of local rules and practices that were thought to
supplement the procedures set out in Rule 2004; these are reviewed below in
the section “General Satisfaction and Perceived Problems with Rule 2004.”

2 Sometimes the required notice depends on the identity of both the movant and the entity to be
examined. For example, according to Local Bankruptcy Rule 2004(a)(1)-(2) for the Western
District of Tennessee, if a creditor or other party in interest seeks an examination of the debtor,
no notice is required. In all other instances (e.g., a creditor seeking an examination of another
creditor, a debtor seeking an examination of a party in interest, etc.) a notice and opportunity
for a hearing is afforded.
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Notice to the trustee or debtor in possession. Judges also differ as to
whether they require notice to the trustee or debtor-in-possession before they
consider a request for a Rule 2004 examination, although the tendency to
dispense with notice is more pronounced here. Approximately 59% of the
judges either never require notice or occasionally require notice whereas
approximately 39% either usually or always require notice.

Table 2
Please mark the statement below that best describes the frequency with which you require

notice to the trustee or debtor-in-possession before considering a request for a Rule 2004
examination.

Number of Percentage of
Judges Judges
I never require notice to the trustee or debtor-in-possession. 94 42.5%
I occasionally require notice to the trustee or debtor-in- 37 16.7%
possession.
I require notice to the trustee or debtor-in-possession about 3 1.4%
half the time.
I usually require notice to the trustee or debtor-in-possession. 19 8.6%
I always require notice to the trustee or debtor-in-possession. 68 30.8%
Ambiguous or missing response 9 —
Total 230 100%

Again, judges were given an opportunity to describe the circumstances
under which they require notice to the trustee or debtor in possession. Many
comments were the same as those summarized above. Comments uniquely
relevant to noticing trustees or DIPs are described below. The judges’
verbatim responses are in Appendix D.

Judges who reported that they do not always require notice to the
trustee or DIP reported that they do so when:

e on the facts it may be important/helpful that the trustee or DIP
participate;

e it is clear that the interest of the trustee or DIP is implicated;

e the presence of the trustee or DIP is necessary for them to fulfill their
fiduciary duties;

e the trustee or DIP is the subject of the examination (and no other
time—unless the trustee or DIP is the examinee, service of the order
setting the Rule 2004 examination suffices);
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e the judge has questions about the reasons for or the timing of the
examination; and

e when the volume of materials to be produced will interfere with the
debtor’s daily business operations;

Disposition of Requests for Rule 2004 Examinations

Requests decided after notice has been served on some entity. We asked
the judges for information regarding the disposition of requests for Rule 2004
examinations that are granted, denied, or otherwise resolved after notice has
been served on some entity. Only the responses of the 131 judges who require
notice at least some of the time were included in these analyses. As seen in
Tables 3, 4, 5 and 6 on the next two pages:

e About 81% of these judges reported than the noticed entity only
“occasionally” files an objection to the request for a Rule 2004
examination (see Table 3);

e More than 80% of the judges reported that when an objection has been
filed, the request for Rule 2004 examinations is either “often” or
“almost always” granted (see Table 4);

e More than 90% of the judges reported that when a request for a Rule
2004 examination is granted after notice to some entity, the noticed
entity “never” or only “occasionally” files a motion to vacate, a motion
to quash, or a motion for protective order (see Table 5); and

e About 80% or the judges reported the motion to vacate, motion to
quash, or motion for protective order is “almost never” or only
“occasionally” granted (see Table 6).
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Table 3

Check the statement that best describes how often the noticed entity files an objection to the

motion.

The noticed entity never files an objection to the request.

The noticed entity occasionally files an objection to the
request.

The noticed entity files an objection to the request about half
the time.

The noticed entity often files an objection to the request.

The noticed entity almost always files an objection to the
request.

I have insufficient experience to answer or otherwise can't
say.

Ambiguous or missing response

Total

Table 4

Number of
Judges

6

101

131

Percentage of
Judges

4.8%

80.8%

5.6%

4.0%

1.6%

3.2%

100.0%

Check the statement that best describes how often requests for Rule 2004 examinations are

granted when an objection has been filed.

The request is almost never granted.

The request is occasionally granted.

The request is granted about half the time.
The request is often granted.

The request is almost always granted.

I have insufficient experience to answer or otherwise can't
say.

Ambiguous or missing response

Total

Number of

Judges
2
3
9
52

52

131

Percentage of
Judges

1.6%
2.4%
7.3%
42.3%
42.3%

4.1%

100%
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Table 5

For all requests for Rule 2004 examinations that are granted after notice to some entity, check
the statement that best describes how often the noticed entity files a motion to vacate the order
for the examination, a motion to quash the resulting subpoena, or a motion for a protective
order.

Number of Percentage of
Judges Judges
The noticed entity never files a motion to vacate, a motion to 15 12.0%
guash, or a motion for protective order.
The noticed entity occasionally files a motion to vacate, a 101 80.8%
motion to quash, or a motion for protective order.
The noticed entity files a motion to vacate, a motion to quash, 1 0.8%
or a motion for protective order about half the time.
The noticed entity often files a motion to vacate, a motion to 2 1.6%
guash, or a motion for protective order.
The noticed entity almost always files a motion to vacate, a 2 1.6%
motion to quash, or a motion for protective order.
I have insufficient experience to answer or otherwise can't say. 4 3.2%
Ambiguous or missing response 6 —
Total 131

Table 6
Check the statement that best describes how often the motion to vacate, motion to quash, or
motion for protective order is granted.

Number of Percentage of
Judges Judges
The motion is almost never granted. 30 24.8%
The motion is occasionally granted. 67 55.4%
The motion is granted about half the time. 7 5.8%
The motion is often granted. 3 2.5%
The motion is almost always granted. 2 1.7%
I have insufficient experience to answer or otherwise can't 12 9.9%
say.
Ambiguous or missing response 10 —
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Total 131
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Requests decided ex parte. We also asked the judges for information
regarding the outcome of requests for Rule 2004 examinations that are
initially granted, denied, or otherwise resolved without notice being served
on some entity (i.e., decided ex parte). Only the responses of the 139 judges
who reported that they decide requests for Rule 2004 examinations ex parte at
least some of the time were included in these analyses. The vast majority of
these judges reported that if ex parte requests for Rule 2004 exams are
considered:

e they are “often” or “almost always” granted (see Table 7);

e the noticed entity “never” or “only occasionally” files a motion to
vacate, a motion to quash, or a motion for protective order (see Table
8); and

e the motion to vacate, motion to quash, or motion for protective order
is “almost never” or “only occasionally” granted (see Table 9).

Table 7

Check the statement that best describes how often ex parte requests for Rule 2004 examinations
are granted.

Number of Percentage of

Judges Judges
The request is almost never granted. 9 7.6%
The request is occasionally granted. 6 5.0%
The request is granted about half the time. 5 4.2%
The request is often granted. 10 8.4%
The request is almost always granted. 87 73.1%
I have insufficient experience to answer or otherwise can't 2 1.7%
say.
Ambiguous or missing response 20 —
Total 139 100%
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Table 8

For all requests for Rule 2004 examinations that are granted ex parte, check the statement that
best describes how often a motion to vacate the order for the examination, a motion to quash the
resulting subpoena, or a motion for protective order is filed.

Number of Percentage of
Judges Judges
The noticed entity never files a motion to vacate, a motion to 9 7.4%
guash, or a motion for protective order.
The noticed entity occasionally files a motion to vacate, a 106 87.6%
motion to quash, or a motion for protective order.
The noticed entity files a motion to vacate, a motion to quash, 1 0.8%
or a motion for protective order about half the time.
The noticed entity often files a motion to vacate, a motion to 1 0.8%
guash, or a motion for protective order.
The noticed entity almost always files a motion to vacate, a 1 0.8%
motion to quash, or a motion for protective order.
I have insufficient experience to answer or otherwise can't 3 2.5%
say.
Ambiguous or missing response 18 —
Total 139 100%

Table 9

Check the statement that best describes how often the motion to vacate, the motion to quash, or
motion for protective order is granted.

Number of Percentage of
Judges Judges
The motion is almost never granted. 21 17.6%
The motion is occasionally granted. 76 63.9%
The motion is granted about half the time. 8 6.7%
The motion is often granted. 6 5.0%
The motion is almost always granted. 1 0.8%
I have insufficient experience to answer or otherwise can't 7 5.9%
say.
Ambiguous or missing response 20 —
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Total 139 100%

Adopting a Procedure Like that in FED.R.CIV.P. 30(a) AND 45.

Those surveyed were told of the suggestion that a party should be able
to take a Rule 2004 examination without the need for any motion or court
order. Under this approach, Rule 2004 examinations would be treated the
same way that depositions are treated under the Federal Rules of Civil
Procedure. Fed.R.Civ.P. 30(a) permits a party to depose a witness without
leave of court, and Rule 45 permits an attorney to issue the subpoena on
behalf of the court to compel attendance at the deposition.

Tables 10 and 11 show the judges’ level of support for this procedure
where the witness is and is not the debtor, respectively. About two out of
three judges expressed support for the procedures where the witness is the
debtor - that is, two out of three judges either said they were “more likely to
support than oppose the change” or would “definitely support the change.” A
similar pattern was found where the witness is not the debtor, although the
level of support here was somewhat less (46.5% of the judges said they would
“definitely support” the change where the witness is the debtor whereas only
39.0% said they would “definitely support” the change where the witness is
not the debtor).

Judges gave the following reasons for supporting the change:

e The deposition procedure is already used pursuant to local rule; it
works well, and disputes and the need for a court order are rare.
Making the text of Rule 2004 mirror that of Federal Rules of Civil
Procedure 30(a) and 45 would reconcile the technical form of Rule 2004
with the application of the rule under current "real world" practice.

e The procedure used is already much like that under Fed.R.Civ.P. 30(a)
and 45, except the court signs (or the clerk signature stamps) a standard
order.

e A motion to quash or for other form of relief (e.g., protective order) can
bring the issue promptly before the court.

e Rule 2004 is rarely abused. Because nearly all requests do not require
the intervention of a judge, the current procedure is a waste of time
and money. As long as the witness is able to seek a motion to quash or
other protection, the process should be made easier and more cost-
effective. Judges can then devote more time to actual disputes.

e A subpoena pursuant to Fed.R.Civ.P. 45 informs the subpoenaed party
of the right to file a motion to quash or a motion for protective order.
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Judges supporting the change expressed some caveats:

The court's authority to order, for cause shown, the debtor's
examination at any time or place (Rule 2004(d)) and the related mileage
provisions in Rule 2004(e), should be retained.

The rule should impose a reasonable limitation on how far the
examinee must travel to the examination.

The change should specify the length of the notice period and who is to
receive notice.

Who receives notice of the subpoena needs to be clarified (e.g., the
debtor and trustee always receive notice). In an adversary proceeding or
other civil litigation, the solution is fairly simple; this is not so in
bankruptcy cases.

The court should have the discretion to direct, sua sponte or on
motion of a party in interest, that all further Rule 2004 examinations in
the case be by motion.

Parties, particularly debtors, should be protected against repetitive
examinations. This could be done with proper notice and enhanced
control by the court when it appears necessary (see above).

Attorneys misunderstand the use and purpose of Rule 2004. Many
want to use it for depositions in adversary proceedings or contested
matters, or to inquire of matters other than those stated in Rule 2004.
Any change would need specific language to prevent misuse of the
examination.

The identity of the movant is more important than the identity of the
witness. A trustee should be able to notice a Rule 2004 examination
without court intervention, but the process should not be so easy when
the movant is not the trustee or an official committee.

Judges expressed the following concerns about changing the Rule 2004

examination procedures to mirror the deposition procedures:

The current rule works well.

It is critical for the court to be involved due to the broad scope of the
Rule 2004 examinations.

Obligation to show need to the court adds a step of “thoughtfulness” to
the process that reduces the inappropriate use of Rule 2004 and makes
objections by the party to be examined less likely. Threshold court
involvement is needed to coordinate multiple examinations of the
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same entity and to curb improper use of the rule. Identified abuses
include:

(1) A creditor may attempt to obtain information about another
creditor where a state court action is pending between the two
creditors.

(2) Rule 2004 requests of debtors may be used to circumvent the
rule requiring prompt filing of non-dischargeability litigation
(Fed.R.Bank.P. 4001). Creditors may schedule Rule 2004
examinations for a date after the Fed.R.Bank.P. deadline (not
having done any pre-deadline investigation of the debtor's
conduct) and then use the post-deadline date as a pretext for
needing an extension under Fed.R.Bank.P. 4007(c).

(3) Against pro se debtors and third parties (often relatives of the
debtor) who lack access to legal counsel or cannot afford it, Rule
2004 examinations are used for improper purposes (e.g., to coerce
reaffirmation agreements) or recklessly employed (e.g., the
examination is set many miles from the debtor’s home or work
so the debtor loses at least 1/2 day of work).

Some judges supported the change in procedure for debtors but
not for non-debtors, explaining that debtors are expected to cooperate in
supplying information to creditors and trustees as a condition of
receiving a discharge or confirming a plan. Thus, as long as the scope of
examination is limited to the financial affairs of the debtor, a Rule 2004
examination is appropriate. In contrast, an examination of a non-
debtor should be allowed only for cause shown after a hearing because
(1) non-debtors have not agreed to disclose, (2) the scope of the
inquisition is potentially wide-open, and (3) those examined under
Rule 2004 do not enjoy the same protections as a deponent.

Other judges supported the change for non-debtors but not for debtors,
explaining that where the witness is the debtor, court imprimatur is
important to prevent the procedure from being misused, for harassment or to
coerce action favoring a creditor (e.g., a reaffirmation). In addition, several
creditors and the trustee may be examining the debtor for the same purpose
(e.g., objection to discharge), or the time and place of the examination may
unduly disadvantage the debtor. If motions are required, the court knows
what's going on and can coordinate such examinations. They also noted that
many debtors have no counsel and they need as much notice as possible of an
examination to find counsel or otherwise protect themselves. In addition, pro
se debtors often do not file objections so judges must monitor the situation
themselves.

Some judges drew a distinction between business and non-business
cases noting on the one hand, that multiple duplicative examinations of the
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debtor are of particular concern in business cases, and on the other, that the
potential for misuse is more likely in consumer cases.

See Appendix E for judges’ verbatim comments about this issue.

Table 10

Would you support such a change in procedure for Rule 2004 examinations where the witness is
the debtor?

Number of Percentage of

Judges Judges
Definitely would support the change 106 46.5%
More likely to support than oppose the change 46 20.2%
More likely to oppose than support the change 35 15.3%
Definitely would not support the change 34 14.9%
Have no opinion at this time 7 3.1%
Ambiguous or missing response 2 —_
Total 230 100%

Table 11

Would you support such a change in procedure for Rule 2004 examinations where the witness is
not the debtor?

Number of Percentage of

Judges Judges
Definitely would support the change 89 39.0%
More likely to support than oppose the change 59 25.9%
More likely to oppose than support the change 38 16.7%
Definitely would not support the change 33 14.5%
Have no opinion at this time 9 3.9%
Ambiguous or missing response 2 —
Total 230 100%
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Satisfaction and Perceived Problems with Rule 2004

As seen in Table 12, an overwhelming majority of judges expressed
satisfaction with the procedures in the existing Rule 2004 and their
implementation (45.7% were very satisfied and 35.4% were somewhat
satisfied). Judges may be satisfied because they have been able to implement
Rule 2004 in different ways to meet local and case-specific needs and concerns.
Only about 15% of the judges said they were either somewhat dissatisfied or
very dissatisfied.

Table 12

Overall, how satisfied are you with the procedures set forth in the existing Rule 2004 and their
implementation?

Number of Percentage of

Judges Judges
Very satisfied 102 45.7%
Somewhat satisfied 79 35.4%
Somewhat dissatisfied 23 10.3%
Very dissatisfied 11 4.9%
Have no opinion at this time 8 3.6%
Ambiguous or missing response 7 —
Total 230 100%

Nevertheless, a number of judges did identify problems with Rule 2004
and described ways it could be improved. See Appendix F for the judges’
comments, many of which of summarized below.

e Adopt a procedure similar to that in Fed.R.Civ.P. 30(a) and 45.

e Permit non-debtors to be examined without motion or court order; or
possibly with notice to the debtor, trustee, and debtor’s counsel; require
motions for debtors to avoid abuse and harassment. Alternatively,
simplify the process for examining debtors.

e In Chapter 7 cases, require a general statement of purpose for the
examination in a motion by a creditor; provide that the trustee always
gets notice of the requested examination of the debtor; and restrict the
examination only to matters relevant to the debtor’s discharge.

e The scope and proper use of Rule 2004 should be more clearly defined
and notice and hearing requirements should be resolved in the Rule.
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For example, clarify the Advisory Committee note to provide “on
motion of any party in interest, with or without a hearing, may order
the examination of the entity.”

e The rule should “codify” the prohibition against use of Rule 2004 for
discovery in pending litigation.

e Require attorneys to seek accommodation before applying for a Rule
2004 order.

e More notice should be required, perhaps without court order. The rule
should have a minimum notice period (for the witness), absent court
approval of a shorter period.

e Restrict the distance individual debtors/creditors, etc., can be compelled
(e.g., to 25 miles or county of residence/business), at least in chapter 7,
12, and 13 cases.

e Mention the availability of protective orders in the rule.

e Because 2004 exams are used for similar purposes as are depositions,
the same rules regarding objections, privileges and other evidentiary
matters should apply as to. (The Advisory Committee Note suggests
this is not the case.)

e Since Rule 2004 incorporates Fed.R.Civ.P. 45 but not any of the other
rules that govern depositions, some of those rules should be made
applicable. For example, can the examination be done telephonically?
What should the parties and court do when parties engage in
misconduct at the hearing?

Estimating the Number of Requests for Rule 2004 Examinations

The clerks were asked to provide the number of requests for Rule 2004
examinations in cases filed in their district during FY 95 (October 1, 1994
through September 30, 1995) by chapter, and the disposition of those requests.
It was explained that by “request for a Rule 2004 examination,” we meant any
motion or other procedure by which a party requests an order for a Rule 2004
examination. To obtain this information, the clerks were to conduct searches
of their electronic data bases. We provided a script that could be used by those
courts on BANCAP.

The responses of the clerks are set forth in the charts in Appendix G.
Chart 1 shows for each district the number of bankruptcy filings, the number
of requests for a Rule 2004 examination, and the disposition of such requests.
It also describes qualifications to the information provided to assist in
interpreting it (e.g., the numbers for some courts are underestimates because
closed cases had recently been removed from the database). Chart 2 shows for
each district the number of requests for Rule 2004 made in chapter 7, 11, and
13 cases.
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As seen in the charts, it appears that the amount of Rule 2004 activity
varies somewhat across the district, even after taking into account the
caseload; that the majority of requests were granted; and that Rule 2004 was
used with some regularly in chapter 7, 11, and 13, but less so in chapter 13.

The charts provide an estimate of the range of Rule 2004 activity, but
you should keep several limitations in mind.

e The charts indicate that some courts had removed a number of FY95
closed cases from their electronic databases so the reported number of
requests for Rule 2004 applications is low. It is possible that other courts
had also archived their data bases but failed to tell us.

e The charts also indicate that, because some districts had archived FY95
cases, they provided information for a more recent time period.

e Some clerks said local rules eliminated the need for a court order for
Rule 2004 examinations. At least one court failed to provide
information about Rule 2004 examinations for this reason. Other
courts appeared to provide the number of subpoenas that had been
issued.

e The number of FY95 case filings is provided as a baseline for
interpreting the information about Rule 2004 examinations. Because
multiple requests for Rule 2004 examinations may have been made in
one case, dividing the number of requests for Rule 2004 examinations
by the number of cases filings will not result in the number of cases
that involves such activity.

e Some districts provided separate numbers for requests made in
adversary proceedings, some included such requests under the chapter
of the case in which the adversary arose, and some did not report
requests made in adversary proceedings at all. When we knew which
approach the court took, we indicated that.
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APPENDIX C

Set out below are comments in response to the request: “Please describe
generally the circumstances under which you require notice to the entity to
be examined.” The comments are organized according to the response given
to the question “Please mark the statement below that best describes the
frequency with which you require notice to the entity to be examined before
considering a request for a Rule 2004 examination.”

Judges who never require notice

Our local rules permit an attorney to simply issue a subpoena pursuant to R. 2004. | don’t
see an order or sign anything unless there is a motion to quash or compel enforcement.

The court believes such prior notice to be unnecessary. The rights of the examined entity
are protected adequately by affording an opportunity to file aMotion for Protective Order
after the ex parte order has been granted.

Thelocal rules provide no order is necessary if 7 days noticeis given if the deponent isthe
debtor.

Although | do not require notice to be given, as amatter of courtesy, many applicants serve
thelr requests on counsel for the entity to be examined. As aresult, we occasionally get
objections so | will answer question 3.

For anumber of years | required the requesting party to attempt to set amutually agreeable
date and place before | signed the order. | abandoned that practice because it appeared to
burden the requesting party beyond the requirements of Rule 2004 and because my
colleaguesin thisdistrict did not have asimilar requirement.

| leaveit to the lawyer to object, once he/she gets a copy of the court order.

| require service of the motion for examination under Rule 2004 on the entity to be
examined and will not sign an order directing the examination without a certificate of
service. However, | routinely enter orders directing Rule 2004 examinations
contemporaneoudy with the filing of the motion.

Local rule requires notice to be served by moving party on al motions. We give no further
notice but are awayswilling to hear a party on motion for reconsideration.

Our locd rule alows 2004 exams without an order.
See D.N.J. Bankr. Ct. R. 16, enclosed herewith. The Rule is working very well.

No action on my part is required under local rulesto take a 2004. It’s handled as with any
deposition. | only get involved if there is an objection by the deponent.

In my jurisdiction the respondent may move for a protective order if aggrieved by therule
2004 exam order. The mgority are consented to and very few are contested. The above
request is noticed but the motion isalowed at any rate.

| do not require prior notice. However motion and order must be served upon debtor or
adverse party and trustee.
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None of the options really apply because 99% of the requests | review are noticed to the
entity to be examined so as to commence the 21-day notice period (re date of the
examination. Thus, Q. 4 makes no senseto me. | will therefore answer Q. 3.

Judges who occasionally require notice.
If less than 10 days until examination.

Reasonable notice or an agreement on the date and time of the examination is generally
required.

Where scope of exam or document-production demand seem too broad and appear to be
irrelevant to the issueg(s) raised in the supporting affidavit. Also, where it appears movant is
using B.R. 2004 exam as a disguised attempt to conduct a “fishing expedition” in an
adversary proceeding otherwise controlled by the FRCP discovery devices.

If the entity to be examined is the debtor or a creditor or party in interest in the bankruptcy,
| require notice.

If the entity is an attorney or other person with confidentiality privilege.

Only when | know the parties are currently involved in adversary proceeding litigation —
and sometimes not ever then.

Motions to examine debtors are routinely granted without notice or hearing. Motions to
examine non-debtor entities are nearly always scheduled for a hearing after notice to that
entity. Occasionally, for example where there have been repeated or several motions, or
where | am aware of a pending adversary proceeding, | will also require notice and a
hearing to examine a debtor.

If request is unusual or the connection to case is unclear.

Notice appears appropriate when

(a) thereiseven ahint of crimina activity

(b) the witnessis not the debtor, arelative of the debtor or a business associate of the
debtor

(c) the witness will incur a disproportionate expense

(d) the parties appear litigious

Usually, it iswhen a party desires to take the 2004 exam of an attorney, representing some
party in the case.

If the request for documents (the proposed subpoena) appears burdensome or if | am aware
that the movant and the proposed witness are involved in an ongoing controversy and both
have counsdl.

Local Bankruptcy Rule 2004(a)(1)-(2) for Tennessee (Western) addresses the notice issue.
If acreditor or other party in interest seeks an examination of the debtor, no noticeis
required. Compare Fed. R. Bankr. P. 4002(1). In al other instances (e.g., a creditor
seeking an examination of another creditor, a debtor seeking an examination of aparty in
interest, etc.) a notice and opportunity for a hearing is afforded. For convenience, a copy of
thelocal ruleis affixed to the reverse side of the front cover page.
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When the movant is not the trustee or an official committee, or the target’ s connection to the
caseisn't very well explained, | will sometimes hold the motion for 10 days or so to seeiif
acontest is present. | will admit that the procedure is not consistent and | don’'t believe
noticeis required. Forcing the target to file amotion to quash isthe usual route | take.

Where pursuant to our local rules (which eliminated the need to obtain a court order), the
respondent is not cooperating even after requests to appear for a 2004 exam have been
reasonably made.

If the examination is scheduled within 10 days or if | have concerns about the breadth of
the request for documents.

| have reason to believe that the request will be opposed, based on either prior court
hearings or the substance or timing of the request.

If aparty (to be examined) has actively participated in the bankruptcy case and | anticipate
an objection, | will require notice and hold a hearing on the objection. Requiring a motion
to quash the subpoena usually occurs in emergency situationswhich | try to avoid by
hearing the objection at the outset.

Short time duration before examination.
Site of the examination appears onerous for examinee or other partiesin interest.

When third party non-debtor is target and document request borders on abusive.
| require notice where the entity isnot a party ininterest. Our local rule limits notice.

Notice is given when the entity is not directly related to the debtor, such as an officer,
director or insider; or when it appears from the application that the entity to be examined
will contest the examination; or when previous proceedingsin the case have suggested that
the reason for the examination may be something other than the reason that has been
described in the motion or request. For example, the requesting party may be attempting to
obtain materials or information in a pending non-bankruptcy lawsuit that might not
otherwise be readily available in the non-bankruptcy proceeding.

Size and complexity of case.

If adisputeisknown to exist or the request is not in proper form.

Our Local Rule 2004(a)(1)-(2) for the Western Division of Tennessee deals with notice. If
debtor isto examined by acreditor or other interested party, no notice is required.
Otherwise notice and an opportunity for ahearing is afforded.

Only when | know in advance of the extreme animosity of the particular parties who claim
to bein litigation with third parties, not in bankruptcy.

Our local rules provide for entry of a2004 order ex parte subject to stay at the request of
the entity to be examined. | require notice only when it is not apparent from the request that
the examination falls within the scope of 2004.

Debtor —no notice
Other than Debtor — notice

If the motion fails to state the date and time all agreed or the time period isless than 7 days.

C-3



| require notice when the request is made by motion.
If there isinsufficient time for the entity to file for a protective order.

| do not require notice on the debtor or debtor’ s representative. | do require notice and a
hearing on a 2004 exam of any third party.

| require notice when less then 10 days notice has been given.

Most motions by partiesin interest seeking orders for 2004 exams are filed with a
certificate of serviceto the Trustee, Debtor’ s counsel, Debtor(s) or the party to be examined
as amatter of professional courtesy. | review the motions for proper service even though
our local rules (see copy attached of Local Rule 204) provide that an order allowing a 2004
exam may be entered on an ex parte motion. In an order granting an ex parte motion, |
require that the moving party serve the party to be examined by a date certain and require
that the exam or production of documents shall not be less than ten (10) days after service
of the order to allow the party to be examined time to respond.

| further require in orders that non-debtors, absent consent, must be served by mail with a
copy of the order, the motion and a subpoena pursuant to Fed.R.Bankr.P. 9017 which
incorporates Rule 45 requiring personal service.

Done on ad hoc basis. May be situations where | believe should be depositions under
FRCP or non-debtor is being improperly examined.

| usually require noticeif the party isNOT the debtor and is being asked for anything more
than readily available information. E.g., a 2004 of abank just to get a statement of account
activity does NOT require notice, but, a 2004 of aformer business partner re: all
transactions DOES require notice.

If the order requires the examination within a short period of time.

If the notice is on shortened time.

| require noticeif | think based on my knowledge of the case, that a party in interest may
object. Sometimes | hold the application for afew daysto seeif opposition materializes.

If the exam isto be held on less than 10 days notice.

Judges who require notice about half the time.

If the entity to be examined is not the debtor, | will dispense with naotice. If the debtor isto
be examined, | require notice. (I wait until the expiration of the response time under our
local rules.) | do so because the order will fix the debtor’ s obligation to produce documents
and thisisthe debtor’ s opportunity to show that the records do not exist or that other
reasons bar entry of the requested order.

(1) Where an extensive document demand is made

(2) Where | know the parties to be involved in pending litigation

(3) Where | am not certain of the need for the requested examination

If represented in the case. | require the movant to first seek an agreed time and date.
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(1) When the entity is not the debtor
(2) when | suspect the request is associated with other litigation

Depends on obviousness of need to examine, the timing in relation to other things going on
in the case, and sometimes the need not to delay.

Judges who usually provide notice

| require notice to the entity to be examined unlessin that circumstance the Debtor and/or
the other entity are believed to secrete assets or documents that may be moved if notice
given.

| require notice to get the parties before me as a vehicle to learn where the caseis going —
not so much as amatter of due process or other similar concept.

We require notice when the debtor is to be examined, otherwise not.

The date and time of the examination should be agreed upon by counsdl, if possible, rather
than aunilateral setting by the examining party.

Our local rules require notice.

By local rule: If the order specifies atime and place for the examination, the party moving
for the order certifies that he/she has coordinated the time and place with the person to be
examined or specify why it was impossible to do so. Asaresult of this rule, most 2004
orders are entered only after notice to the party to be examined.

Application must be served on person to be examined. Clerk enters order without hearing
or involvement of judge unless examination isto be held less than 14 days in future or
more than 75 miles away.

Most circumstances, because (1) the parties can more easily and quickly make mutually
satisfactory arrangements and (2) fundamental notions of due process require it, in most
situations, and (3) it's easier.

If an application isfiled indicating no notice has been given, | have my law clerk call the
attorney seeking the 2004 and ask him or her to discusstiming of the exam with other
counsel.

If arequest is made, noticeis sent.

Always unless good cause is shown why notice is not practicable.

| require notice under all circumstances, absent a showing of good cause for awaiving of
notice.

Unless they might flee.

| generally require the motion or request be served and that any proposed order granting the
motion provide 10 days notice before the date of the examination.

Usually, the parties have agreed to time, date and place for the Rule 2004 exam. If the

parties are not in agreement or if there are particular circumstances set forth in the motion to
take a Rule 2004 examination, notice may not be required.
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Judges who always require notice

Applicant sends copy of R.2004 Request to entity (usually debtor) and its attorney when
sent to the Court.

Our local rules require notice on lodging an order for 2004 examination. | often sign the
order without holding it, but this gives at least 5 days notice before the order is entered.
Copy of locd rule attached.

| believe due process requires that the entity to be examined receive notice of the motion.

| require moving party to serve the entity to be examined with a subpoena or a subpoena
duces tecum.

Clerk requires movant to file certificate of service showing service on entity.

| use the “Golden Rule.” Counsel must attempt to agree with opposing counsel about the
§2004 before coming to Court for an order. Thus there has always been notice.

Our local rules require notice of the filing of amotion for a 2004 examination.

Movant must serve the entity to be examined with the motion pursuant to the Federal Rules
of Bankruptcy Procedure and the local rules of this court.

Under local rules governing objections to motions, such objections must be filed within 10
days. If no objection isfiled within that time, the order for Rule 2004 examination is
routinely entered. | do not require notice of a hearing, only “notice” in the form of being
mailed or otherwise served with a copy of the maotion.

Our local rulesrequire party requesting Rule 2004 examination to declare that he has made
“reasonabl e efforts to arrange amutually satisfactory date, time and place for the
examination and that the entity to be examined has agreed to the schedule or has refused to
cooperate in establishing aschedule.” Failure to comply with the local rule resultsin a
denial of the request for examination.

Loca rulerequires certificate of conference. If no agreement, motion set for hearing with
notice.

Motion must have certificate of service stamp.

Our local rules presently reguire advance notice to the examinee only if he/sheis the debtor
in the case.

Notice is accomplished by service of a subpoena (see order for exam which is enclosed).
All requests for examination are treated the same; i.e., by issuing an order requiring
compliance with FRBP 9016 which incorporates FRCivP 45.

A request for a Rule 2004 exam is not required to be filed in this court. If arequest isfiled,
acertificate is required to be attached stating that all partiesin interest have been notified.

All motions are required to be served on filing date. | may consider the request before there
IS an opportunity to respond.
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A request for a 2004 examination must be by motion, which of course requires notice,
unlessit is certified in an application that the entity to be examined has been notified, and
has no objection to the examination or to the time and place proposed. In the latter event,
the examination may be ordered without going through the motion process.

Motion hasto be served on the entity.

Entity to be examined must be served with the Motion.

Required by our local rules.

Always—required by local rule

| would only authorize examination on ex parte application if there were a showing that
notice would compromise the integrity of the examination.

All circumstances.

Always.

First ismy opinion that Rule 2004 should be abrogated. Rule 6009 and the Code sections
along with the U.S. Trustee' s office provides fully the needs of the trustee or DIP. R. 2004
ismany times used for harassment of parties in these cases.

Our locdl rulesrequire a certificate of conference on al 2004 motions.

Isn’t there alittle thing out there called due process? After dll, it isacourt order.

By notice, | mean service by mail of the motion for a Rule 2004 examination.

Local rule requires notice. If no objection an order is entered.

It's always required so that the examination can be scheduled at a mutually agreeable time,
thereby reducing the number of requests to vacate orders authorizing the taking of the
examination. Notice also gives the examined party the opportunity to object to the scope of
the examination and object to the document request. Notice seems to cut down on the
objections to examination authorization requests and all interested parties can participate.
An exception may be made in case of emergency (e.g. ongoing misuse of assets).

Always notice, and not only that but | also require a representation regarding pre-filing
contact regarding time, place, and documents to be produced, and whether all are
agreeable. Caveat: Thereisalocal rule exception, say if the to be examined party is about to
flee the jurisdiction and has evaded communication and/or service in the past.

Loca Bankruptcy Rule 2.9 requires that movant must state that reasonabl e efforts have
been made to arrange a mutually satisfactory schedule and that entity has agreed or refused
to do so.

Per local rule the attorney who represents the party must first contact the entity’ s attorney to
be examined. A mutually agreeable time must be discussed. If no agreement, the § 2004
applicant must certify that discussions had taken place.

A copy of the request is always served on the entity by the party requesting the 2004 exam.
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The 2004 motion must have a certificate of service, however, the motions are usually
summarily granted. The “notice” period isusualy quite short.

See Local Rule 15 attached to this sheet. My routineis* or will schedule a hearing upon
such further notice as the court may deem appropriate.”

Under our Local Rules, discovery disputes may be presented only after the parties confer
and are at impasse. That Rule appliesto Rule 2004 discovery aswell. So requests to start
Rule 2004 discovery must show compliance [with] the consultation requirement and
therefore shall be sent to the party to be examined. This procedure has amost always
resulted in agreement. Under our rules, Rule 2004 discovery may be taken by applicant
without order of the court.

In the District of New Jersey, our Local Rule 16, a copy of which is enclosed, requires a
party who seeks 2004 examination to obtain the consent of the party from whom such an
examination is requested. If a consensual examination is not possible, a subpoenais served
upon the party to be examined. If the subpoenais not effective, the party seeking
examination may move for an order directing examination, with sanctions to be imposed
against the party failing to provide the information or the access.

We require that a Motion be filed with the following language included: “If you object to
the Motion, you should file awritten response with this Court within 15 days of the service
of the Mation or the Court may grant the relief requested without a hearing.”

In all cases.

Notice viaacopy of the Request for 2004 exam is served upon the examinee.

Our Local Rule 2004 (copy and 9013.3 referenced herein attached) requires short (5-day)
prior notice.

Any party filing a2004 motion is required to comply with regular motion practice
procedure, allowing 18 days for the filing of objections.

In an effort to streamline the process by avoiding sometimes protracted and frequently
contentious litigation regarding the scope of a proposed examination, | require those
seeking to conduct a Rule 2004 examination to give notice to the party to be examined.

A motion is necessary to obtain an order authorizing the examination. The entity to be
examined must be served with a copy of the motion.

Local Bankruptcy Rulesrequire.
Upon any reasonabl e request.
Our local rules (N.D. Texas) require a certificate of conference on the motion.

Our local rules of procedure require the entity seeking an exam to first contact the opposing
party to secure voluntary cooperation: If thisfailsamotion on noticeis necessary.

Such noticeisrequired by our local rules. (C.D. Cal.)
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To expedite these matters | require the respective attorneysto first discuss mutually
agreeable times for examination when it is clear that one is allowable and submit an ex parte
order. If can’t agree or dispute alowability | require notice of motion.

The motion must be served upon the entity to be examined; but not for the purpose of
giving it an opportunity to object to or otherwise oppose the motion.

We require “movant” to contact the entity’ s attorney or the entity to resolve arequest for an
exam before amotion isfiled, and to serve amotion requesting an exam with notice to the
entity or counsel.

By local rule, 2004 exam is deemed “ ordered” — by notice to examined party. That party
may move to quash. If no motion to quash, | never seeit or know about it!

Judges who did not respond to the question

It isthe practice in our community for 2004 examinations to be conducted at atimewhichis
mutually convenient to the parties. That is, | expect creditor and debtor to have been in
contact before an order is presented.

| don’t even know what this means — in context of Rule 2004. By local rule — 10 days.



APPENDIX D

Set out below are comments in response to the request “Please describe
generally the circumstances under which you require notice to the trustee or
debtor-in-possession.” The comments are organized according to the
response given to the question “Please mark the statement below that best
describes the frequency with which you require notice to the trustee or
debtor-in-possession before considering a request for a Rule 2004
examination.”

Judges who never provide notice

In thisdistrict, Hawaii, notice is routinely given to the trustee or debtor in possession as a
matter of professional courtesy.

[ This assumes that the DIP is not the entity being examined . . .]
Local rulesrequire notice to all parties affected by a motion.

See above. [ The court believes such prior notice to be unnecessary. The rights of the
examined entity are protected adequately by affording an opportunity to fileaMaotion for
Protective Order after the ex parte order has been granted.]

See comment above. [For anumber of years| required the requesting party to attempt to
set amutually agreeable date and place before | signed the order. | abandoned that practice
because it appeared to burden the requesting party beyond the requirements of Rule 2004
and because my colleaguesin thisdistrict did not have a smilar requirement.]

See Loca Rule 2004(a).

Usualy in thisdistrict the trustee or DIP is the movant. But movants here routinely provide
notice to the target party and my issue is only whether entry of the order needs to await the
passage of aresponse time. The order, however, is always sent by the clerk to the target
party and would go to atrustee or DIP if that party were the movant or were not the
movant.

If the trustee, or DIP isnot involved directly in the proceeding, | do not require notice to
them. It isthe practice here, however, that the examining party will list the trustee or DIP as
one to receive notice or a copy of the order.

Same as above. [See D.N.J. Bankr. Ct. R. 16, enclosed herewith. The Rule is working
very well.]

See above. [No action on my part is required under local rulesto take a 2004. It' s handled
aswith any deposition. | only get involved if there is an objection by the deponent.]

Same as above. [In my jurisdiction the respondent may move for a protective order if
aggrieved by the rule 2004 exam order. The mgjority are consented to and very few are
contested. The above request is noticed but the motion is allowed at any rate.]

Note: The question is notice “before’ considering the request. | often require notice AFTER
the request is granted, so that others may participate in the 2004 exam.
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Same as above. [| do not require prior notice. However motion and order must be served
upon debtor or adverse party and trustee.]

See notesto Q. 1. [None of the options really apply because 99% of the requests | review
are noticed to the entity to be examined so as to commence the 21-day notice period (re date
of the examination. Thus, Q. 4 makes no senseto me. | will therefore answer Q. 3.]

Only if trustee and DIP are to be deposed.
Judges who occasionally require notice.
See Question 1 above. [If less than 10 days until examination.]

Where it appears to me that there may be severe inequity in not having the trustee or debtor-
in-possession in attendance.

(Same as above.) [Where scope of exam or document-production demand seem too broad
and appear to be irrelevant to the issue(s) raised in the supporting affidavit. Also, whereit
appears movant is using B.R. 2004 exam as a disguised attempt to conduct a“fishing
expedition” in an adversary proceeding otherwise controlled by the FRCP discovery
devices)]

Most Rule 2004 requests are by (1) trustees or DIPs, (2) creditorsin chapter 7 cases
(usualy in dischargeability investigations), and (3) creditorsin chapter 11.

| would generally not require notice to the trustee or DIP when the matter of
investigation involves dischargeability.

I might want the trustee or DIP notified of the Rule 2004 request if it touches on the
subject the trustee may want to pursue but | rarely wait for aresponse by the trustee. If the
person to be examined is a doctor or lawyer | might wait for aresponse by the trustee or
DIP and more importantly by the debtor if the debtor’ s an individual.

Thisavery fact-specific sort of situation — depends on whether | think it may be
important/hel pful that trustee or DIP possibly participate.

Only whereit isclear that the interest of the trustee or DIP isimplicated.
The trustee is notified when there isaneed for an expert intermediary.
Usually when the trustee or DIP has an interest in the subject matter of the proposed exam.

Sameas Q. 1. [If the examination is scheduled within 10 days or if | have concerns about
the breadth of the request for documents.]

See above. [Short time duration before examination.
Site of the examination appears onerous for examinee or other partiesin interest.]

When | have gquestions about the reasons for or the timing of the exam.

| require notice where the entity isnot a party ininterest. Our local rule limits notice.
Generally, the same as Q. 1 [Notice is given when the entity is not directly related to the
debtor, such as an officer, director or insider; or when it appears from the application that

the entity to be examined will contest the examination; or when previous proceedingsin the
case have suggested that the reason for the examination may be something other than the
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reason that has been described in the motion or request. For example, the requesting party
may be attempting to obtain materials or information in a pending non-bankruptcy lawsuit
that might not otherwise be readily available in the non-bankruptcy proceeding.], plusif the
volume of materials to be produced will interfere with the debtor’ s daily business
operations, notice should be given.

Size and complexity of case.
See above. [If adisputeisknown to exist or the request is not in proper form.]

It is not often the request comes from anyone other than the DIP or trustee. If question
means that situation | would normally require notice but again depends on timing and
obvious nature of request and need in circumstances of the case.

Only if they are the subject of the exam.

Where the examination is of the DIP upon short notice or with avolume of documents to be
produced.

If the issues appear to involve estate assets of or bidder from the estate.

If it is clear that the matter would be in interest to the trustee. Notice arguably isrequired by
L.B.R. 2004.1(b) and L.B.R. 9013.3(d)(2)(b), (d).

See answer to Q. 1. [If thereisinsufficient time for the entity to file for a protective order.]

| would not require notice to the DIP but would require notice to the trustee. (I have only
had one attempted 2004 of a case trusteein 9 years.)

Seeresponseto Q. 1. [Most motions by partiesin interest seeking orders for 2004 exams
arefiled with a certificate of serviceto the Trustee, Debtor’ s counsel, Debtor(s) or the party
to be examined as a matter of professional courtesy. | review the motions for proper service
even though our local rules (see copy attached of Local Rule 204) provide that an order
allowing a 2004 exam may be entered on an ex parte motion. In an order granting an ex
parte motion, | require that the moving party serve the party to be examined by a date
certain and require that the exam or production of documents shall not be less than ten (10)
days after service of the order to alow the party to be examined time to respond.

| further require in orders that non-debtors, absent consent, must be served by mail with
acopy of the order, the motion and a subpoena pursuant to Fed.R.Bankr.P. 9017 which
incorporates Rule 45 requiring personal service.]

Also, when the request is accompanied with arequest for production which appear to be
very extensive or perhaps burdensome, | require notice.

May be situation where party moving for exam istrying to circumvent FRCP discovery
rules asto contested matter or adversary proceeding pending with debtor.

When the request indicates that the trustee or debtor-in-possession would be interested or
otherwise want to be kept informed to fulfill their fiduciary duties.

If the issue isrelevant to either party.

Only if on shortened time and if filed in the main case, as opposed to an adversary
proceeding (assuming the trustee or DIP is not the subject of the 2004.)
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Generally, creditors or other parties serve the trustee or DIP. | make sure the trustee or DIP
knows what isgoing on in aCh. 11 case. In acase under Ch. 7 or 13, it depends on the
number of applications— notice may aid in coordination and save time and money.

Judges who require notice about half the time.

Required only when the trustee or DIP are being examined. Otherwise, we require service
of the Order setting the 2004 exam be served on these parties, assuming they will object to
the exam if they oppose this relief.

Judges who usually require notice.

Most R.2004 examsin consumer cases are “ Sears’ -type entities looking for their security
or areaffirmation. In all other cases, trustee must be noticed.

| always require notice to the Trustee; aso to the debtor in possession unless the
circumstances are asin No. 1 above.

This answer assumes that the examination may directly or indirectly impact the estate —if it
does not or is not worth it — counsel for the estate is better able to decide.

Our local rules require notice.

Asapractical matter, this only comes up in chapter 7 cases where a creditor is prepared to
do the investigation the trustee ordinarily conducts. | therefore encourage the creditor and
trustee to cooperate. The creditor usually welcomes the trustee’ s cooperation sinceiit further
“legitimizes’ the creditor’ s efforts.

See above—Q. 1 [If arequest is made, noticeis sent.]

See above. [Per local rule the attorney who represents the party must first contact the
entity’ s attorney to be examined. A mutually agreeable time must be discussed. If no
agreement, the § 2004 applicant must certify that discussions had taken place.]

| usually require notice to the trustee or debtor in possession, except in those rare instances
where the trustee or debtor in possession might not have an interest in the proposed subject
of inquiry.

Same as answer to Q. 1. [We require that a Motion be filed with the following language
included: “1f you object to the Motion, you should file awritten response with this Court
within 15 days of the service of the Motion or the Court may grant the relief requested
without a hearing.”]

Judges who always require notice

| require service of motion requesting leave to conduct 2004 exam to be served on debtor-in
possession or trustee.

Local Rule 90B.1(b) requires service on trustee.

Same as above for No. 1. [Movant must serve the entity to be examined with the motion
pursuant to the Federal Rules of Bankruptcy Procedure and the local rules of this court.]
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Same as above. [Under local rules governing objections to motions, such objections must
be filed within 10 days. If no objection isfiled within that time, the order for Rule 2004
examination is routinely entered. | do not require notice of ahearing, only “notice” in the
form of being mailed or otherwise served with a copy of the motion.]

See above. [Loca rule requires certificate of conference. If no agreement, motion set for
hearing with notice.]

Same as above. [A request for a Rule 2004 exam is not required to be filed in this court. If
arequest isfiled, acertificate is required to be attached stating that all partiesin interest
have been notified.]

Save as above [All motions are required to be served on filing date. | may consider the
request before there is an opportunity to respond.]; will consider ex parte depending on
stated circumstances on an expedited basis.

Same as above. [Motion has to be served on the entity.]

If the Motion isfiled by acreditor, notice to trustee, debtor and debtor’s counsel is
required.

Required by local rules.

Same comment asfor Q. 1. [ would only authorize examination on ex parte application if
there were a showing that notice would compromise the integrity of the examination.]

Whenever amovant requests a court order.
Always

Rule 7001 and 9014 provide amply with invocation of rules of discovery which protect the
parties where R. 2004 does not.

See above. [Our local rulesrequire a certificate of conference on all 2004 motions.]

My clerk always inquires whether the party to be examined has agreed to the date and the
exam. If not, we require the movant to try to set it consenually.

See commentsto Q. 1. [It's always required so that the examination can be scheduled at a
mutually agreeable time, thereby reducing the number of requests to vacate orders
authorizing the taking of the examination. Notice a so gives the examined party the
opportunity to object to the scope of the examination and object to the document request.
Notice seems to cut down on the objections to examination authorization requests and all
interested parties can participate.]

| givethe same caveat in Q. 1 would apply here. [Caveat: Thereisalocal rule exception,
say if the to be examined party is about to flee the jurisdiction and has evaded
communication and/or service in the past.]

See abovereLoca B.R. 2.9. [Local Bankruptcy Rule 2.9 requires that movant must state

that reasonabl e efforts have been made to arrange amutually satisfactory schedule and that
entity has agreed or refused to do so.]
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