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So the conferencad report was agreed to.

. ‘Mi. BLAND of Indiana. Mr. Speaker, how am 1 recoided?

The SPEAKER. As voting * yea.”
Mr. BLAND of Indiana.

recotded?

The SPEAKER. _ Yes.
Mr. BLAND of Indiana.
but he said if so he would stand for it.

Mr. McLANE. Mr. Spenker, how am I recorded?

liear my hame called.

the SPEAKIR, Was the gentleman present and listening?

' Mr. McLANE. No:

ankiofl Moun, niney, Ala, Tague
%.:rFen Moore, Va. Rainey, H T. ,lmlu* Ark.
Linthicum Neery Rainey. 1. VY. 'J. ods
Tonetuan .\vl-on. Mo, }(-nburu ‘Cinkbam
McGlenaon QConxell Riordan Tpsbaw
McKeown O’Connor Romjue w'euabu
McKinlry Oidfield Rose Vinson
. McLane Oliver Rouse W:t!ters
MacCrate P.xdsett Kowan Weity
] ‘hber bark Sabath Wilson, Pa
Maj Parcish Siegel Winge
M.msﬂeld Pell, Sims Wood. Ind.
Plielan $mith, N. Y. Yates
M!nnhnn, N.J. Quin Steagall Young, Tex.
_ ANSWERED PRESENT "4,
McAndrews Sumuers, Tex.  Watkins
NOT VOTING—158,
Audecson Eagle Kettoer Selis
Anthouy Elliott Kiesy Sherwood
Bacharuch Elisworth Kinkaid Sinclair
Bae Elston Kitchin Sisson
: 'Bla‘ckndx'x Evans, Nev., Lampert Slemp.
Boles Fairfi Lnytou Small
Boober Terris Laza Smith, 11l
Brinson Fess Longworth Smith, Mich
Britten Fordney MeArthure Smithw.
Brooks, Il). ear McClintie Soal,
Brumbaugh Freeman McCulloch Snyder
Butler ) Fuller, HI. McKinley Stedman
Byrnes, s.c. ter, Mase. Madoden Steels
Caldwell - er . Mann, UL Stephens, Miss.
Canpon _ Godwin, N.C. Mason Stephens, Obio
Cantrill 3006 Mertitt Stiness
Caraway : dall AfL Stoll
Carsé - - sould Mooney Strong, Pa.
Carter .~ Graham, Pa. Moares, Ind. Sullivan
Clatk, ¥Fis, Green; Iowa Nelson, W Sweet
ondr -1 Griest Newtou, Mins, ‘Caylor, Colo
Cole . Hamlliton g;ggous ﬂ‘nlﬁggl,‘ren.
Hardy, Tex. ige 1
ggo eyr Htfre’fd Parkef Treadway
C'o:te!lo Hastings Peters Vare
Currle; Alich: ﬁ!.nl.;eg {’orter gg?'t‘:l
rr) den Jon Vol
Curry, Calif. {,’gﬁ in . ﬁr‘pe!l ,}VOIIstﬁld
ernandes mseyer als
B;‘;.':.‘:, Hersman Randall, Callf.  Ward,
Denison cey. . Rindall, Wis. Weaver
Dent -H.OUghton Reavis Webster _
AR R R
Dieklngon, Mo, ute iddick
Docvlv‘ell Irelnnd Robinson, NoC.,  Wilson, Il
Drune Johnson, Miss, Rodenberg Wise
Drewry Joul acker Wood
Dunn Keller . Sanders, La. 1oun1, ;\ Dak.
Dopté Kelley, Mich. Scully
Dyer Kennedy, R. I. rs Lt

Is the Mr. Bumu of Missouri.

I may have voted for both of us,
I did not

The SPEAKER. Then the géntleman can not quallry

Mr. SUMNERS of Texas. Mr. Speaker, I-voted “ aye.”
paired with the gentleman from Louisiana [Mr, DvErg].
sire to wlthdraw my vote and vote “present.”

Mr. WALSH. Mr. Speaker, I desire to vote,

The SPE-\KER ‘Was the gentlemnn present and listeding
when his- ndme-was-called?

Mr. WALSH, I was not present in the Hnll Hstening. )

The SPEAKER. Thén the gentleman can nut quality. Gen-
tleman. should not ask how they are recorded unless they have
renson to think that they have:not been recorded. It tnkes the
time of the House, The only ones who have the right.to appear
for that purpose are -those who voted or wish to-change their

Iam
I de-

votes,

Mr. \IcLANP MF. Speaker, I was: present in the Hall,

The SPEAKER, Wns the gentleman présent in the Hall,
Jistening?

Mr, McLANE, Yes, sit,

The SPEAKER. The Clerk will call the gentleman's name,

The Clerk called the name of Mr. McLANE, and he answered
“ nay

The Clerk announced the followlnr additional pairs:

On- the vote:

Mr. Caxwon (for) with Mr, McANDREWS (against).

Mr. Fuorten of Massachusetts (for) with Mr. KELuER
(against).
Mr RANPALL of Wisconsin {(for) with Mr, Catpwinn
(n"ninst).

Mr, Laxrerr (fory with My, STLrIvAN (agnlnst)r
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Mr. Lazako (for) with Mr. WaTKiNs (d"'!lmSt)

Alr. Durié (for) with Mr. StarNens of Texas (ag gainst).

Until further notice:

Mr. Warsm with Mr, Tayror of Colorado.

Mr. Goop with Mr. STepHENS of Mississippt.

Mr., STINESS with My, MILIIGAN.

Mr. Darrow with Mr. Coapy.

Mf. DENISON with M, Rosissox of North Carolloa.

MF. 3TRONG 0f Papnsylvania with bMr. CLABK of Florlda.

Mr. HAGGEN-with IMr. BetMBavGH.

Alr. Coorsr Wwith Mr. BYRNES of South Carolina.

The resalt of the vote was annolinced as above recorded:

On motion of Mr. GREENE of Mzssachusetts, a fotion to res
consider the vete whereby the- eonference report as agreed to
was. 1aid on the table,

MESSAGE FROM THE PRESIDEST OF THE UNITED STATES.
A message in writing from the President of the United States

was commummted to the Hoise of Representatlves by 3r.
Sharkey,. one of his secretaries: Vadtof.-

MEISAGE FROX THE SENATE ° T &

. A message from the Senate, by Mr. Dudley; its enromng
-cletk, afinounced that the Senate had passed with amendments

1 the il (H. R: 11984) to increasé the force and Salaries in the

Patent Office, and- for othér purposes, had Tequested a con-
ferenée with the House, and hod appointed Mr. Norais, ME. .
gz.u;nmn, and 3z, KmeY is the conferees on the part of the
enrte.
The message also announced that the Senate-had pessed the

| bilL (S. 2707) for the reliet of Ellen M. Willéy, widow of

Owen S. Wille§, in whieh thé cencurrénce ot the House of
Repr%eulaﬂva was requested -

VEIO MESSAGE-—THE BUDGET BIEL.
The SPEAKER 1aid before the Housé the following message
‘froin the President of the United Stutes, which was read: .
To the House of Répresentatives:

I am returning without my sighature H. R: 9783, “An aet to
provide a bational budget system, an independent audit of
Governinent accounts, and for other purposes.” I do this with

| the Zreatest regret.M I am In.entifeé sympathy with the obJects

of this bill and would gladly approve it bit for the faect that’ 3
‘regard one of .the provisions. eontained in section 303 as.ibcon-i

| stitutional: This is the provisiok td the effect that the comps -

troller general afid tlie assistant comptrollér gepernt, who are-
to be appointed by the President with the advice ard consent of |
‘the Senate, fhay be remmed at any time by a concurrent ;

resolution of Congress“diter notice and hearing, whed, in their | {
_Judgment, the comaptroller general or assistatt comptroller

general is ineapacitated or inefficient, of has been guilty of

negleet of duty, or of malfeasance in office;. or of any felony

.or conduct involving moral turpitude, and for no other cause

and in no other mabner except by lmpeachrnest. The effect

of this is to prevent the removal of these officers for any causé

except either by fmpeachment of a concurient resolution of

Cougress. It has, I think, always been the accepted construe-

tion of thé Constitution that the power to appoint officérs of

this kind carriey with it, as an incident, the power to remove.

I am convinced that the Congress is ‘ithout constitutional

-pewer to limit the appointing power and.its incidént, the power

| of rémoyal derived from.thé Constitution.

“The. section referred to not only forbids the Execudve to
remove these officérs Lut undértakes to empower the Congress
by a coucurrent resohition to remove an officer appolnted by
the President with the advice and consent.of the Senate. X can
find in the Constitution no warrant for thé exercise of this
power by the Congress. There 1S ¢ertainly no express authority
conferred, aid I am unable to see that authority for the exer-
cise of this power is implied In any express grant of power.
On the contrary, I think it exercise i3 elearly negatived by
tection 2 of Article II. That section, aftél providing that cer-
tain enumemted officers and gll officers whose appolntments are
not otherwize provided for shall be appointed by the President
with the advice .and consent of the Senate, provides that thé
Congress may by law vest the appointment of such inferior:
officers as they think proper in the President alone, in tho
.courts of law, or in the heads of department. - It would havo
been wlithin the constitutionnl power- of the Congress, in crent.
ing these officés, to have vested the power of appointment
in the President alone, in the. President with- the advice and
‘consent of the Senate, or even in the hend of a department,
Regarding as I do the power of removal from oifice as.an essen-
tial incident to the appointing power; I can not éscape the con-

clusion that the vestlng ot this' power of removal in the-.Cone

-
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gress is uncenstitutional and therefore I am unable to approve
$he bLill,

1 2 retitrning the bill at the earliest possible moment with
the hope that the Congress may find time before adjourninent
o yemedy this defect. i .

. TW0OoDROW TVILSON,

Tz Waite Housk, June Jj, 1920.

Mr. GOOD. DMf. Speaker, I regret more than I can express
that ‘the President has thought it pecessary to veto the budget
bill. I can not arrive at any conclusion other than that the
legal :ulvice he has feceived as to the constxtuuonal powers of
Cungress fu this respect is, indeed, fauity.

The Cummittee on the Bud"et went into this .uatter very
C'uefully, and in considering the matter there was never a vote,
either on this subject of ¢reating the general accounting oftice
and providing for the comptroller geDeral and his assistants of
in the budget itself, Where there was any division of sentiment
befween the members of that cominittee.

In creating the general uiccounting office and providing for-
the comptroller general and the assistant comptroller general, .
the committee was guided by a single thought, and that was.
that these two. oﬂicers should be placed upon a plane somewhat
compnmble to the position occupied by Federal judges. The
positions are sem;;ud;cxal and it was the opinion of the com-
mittee that We should remove theimn as far as possible from
political considerations. It Was considered that as to the Presi-
dent's appomtment if it was made a poutical office, the Pml-
dent would ic all likelihood appoint some one of his own
political fuith. 1f the political situation should change and a
President of someé other political faith should assume thé duties
of that office, then -that succeeding President would liKetwise
appoint some one of his political belief. It ivas the desire of
the committée that that situation should be avoided if possible.

You will recall that a former President, somewhat miffed
because a COmptroller of thé Treasiity bad Filed against his
contention, sent word fo the comptroller that if he could not
change the opinion of the compttoller he could change the
cbmptroller. It was the opinion of the committee thr'tt that
condition should not be possible in the office that we were
creating, an office that is to be, as it were, an arin of the Cén-
gress, where the official might be compelted to say to the execu-
tive ofﬁcxals, “/This appropriation shall not be éxpended for
any othef purpose than that expressly provided for in the appro-
priation,” We all know the tfemendous influence that has
always been brought upon the. Comptroller of the Treasury, no
matter who was President of the United Statés or to what
politicat party he belonged, or who might occupy the posmon
of comptroller.

The committee brought forth a provlslon in this bill somes
what unique, it is ttae, but a provision which the.committee bé.
lieved dnswers every provision of the Constitution and satisfies
the decistons of the courts in the construction of the Constitu-
tion. The provision is this:

The .comptrolles general and the assistant comptroller geneml shall
hold office durlngtfood behavior, but may be removed at any time by
concurrent resolu ot Coogress after notlce and hearing when, in
their judgment, the comptroller genernl or assistant comptroller general
is lncupacxtateﬁ or Inefficiert, or hus been guilty of negligence of duty
or malfeasance in ofice, or of any felony or conduct invoMng moral
turpitude, and for no- other cause, and in no other manner except by
impeachment.

Avticle II, section 2, of the Constitution, réeferred to by the
President in his veto message, which is descriptive of the poiwers
¢f the President, specifies—

And he-shall-nor 'zate, and by..and -with the ad¥ice and consent
of the Senate, shal nppo‘nt ‘ambassadory, other public ministers and
consuly, judges of .ino Supreme Court, apd all other otficecs of thn
United States, wh: 'ss appointments are not hereln otherwise provided
for, and which sha.l be ¢stablished by law,

The Federal statutes, in the latest annotatlon, contaln this
provision with regard to Article XII, section 2, of thé Con-
stitution:

4. Removal of infericr officers, When Congress by law vests the
appointment of Inferior ofiicers in the heads of departments, it may
1imit nnd restrict the poser of removal ag it deems -best for the .public
interest, The head of n -department has no coustitutional prerogative
of nppnlntment to offico. independent of the legisintion ot Congress, and
by such legislation he must be governoed, not only In making appoiot-
ments but tn all that is Incident thereto,

There |9 Do decision of the Supreme Court of the United
States construlng a statute such as we have attempted to enact,
I think it may be stated as a general rule that the power given
to the President to appoint an otﬂcer carrles with it the inherent
power ol'removal, unless that inherent right or incidental right
is taken nivay by the statute itself, And that is wbat this Coa-
.gress attempted to do, to take from the President the incldertal
rl"ht_Qt._mmuml._nnd to_nrovlde_the_clrcumstances_and_the. |

maethods of removal,
308

Mr. DARKLEY. .
there?

Mr. GOOD. Yes. .

Mr. BARKLEY., Dues the gentleman think that Copgress, by
legislation, ¢an Qeprive the Executive of an inherent right ﬂmt
.inhieres in hls ofhce? .

\Ir GOOD. I misspoke myself when I said *inbkeérent.” T
meant * incidental” right. T have used the word as emplcyed
in all of the décisions of the Supfeme Court. They did not use
the Words_“inherent right.”

Mr. BARKLEY. Does not the ord *‘incidental,” as used in
that conhéction carry with it the idea that it mheres in the au-
thority confefred upon the Iixecutive, and therefore really is
inherent? -

MfF. GOOD. ‘I think hot. I think it is only incidental, and ls‘
referred to in the decisions a3 an incidental right. In all the
decisions; or a great mapy of them at least, a distinction is
made betiweer, the class of cases where Congr&s does not at-
tempt to legisiate with regard to that incidental fight and
where it does attempt to legxslate and Fet in that fespect the
decision is only a dicturh as a general rule. -

Mr. STEVENSON. Will the gentleman yleld’

Mr. GOOD. Yes. |

Mr. STEVENSON. Is there not also a distinétion as between
the officer whose tefm of office is stated and limited and theé
officer Whose tefm of office i3 to continue indefinitely or during
good behavior? IS not that held to be practi¢ally at the pleas-
ure of the:appointing power, and is not that distinction made?

Mr. GOOD. I grant that in one case I have in mind, where
an officet was appuinted for & penod of four years, the -inci-
dental right of the President to réméve him before the end
of ‘his térin adhered, and the President could exerclse that
power. .

AIf. DOREMUS. Wiil the gentieman yield. for a question? -

Mr. GOOD. Certainly.

Mt. DOREMTUS. X am not quite cléar ds to whether what the
gentleman read 4 moment az6 was a quotation-from thé statute
or from thé Supreme Court decision.

Mr. GOOD. X was reading thé annotated statutes.

Mr. DOREMUS. It was an extract ffom the statute?

Mr. GOOD. It was an extract from the annotated statates,
and not from any decision; bat it is followed by a gZreat many
of the notations with ree,'nrd to it.

M:e. BRIGGS. Was that the statute itself or the annotatxon
under the statute?

M. GOOD. That is the annotated statutés.

Mr. BRIGGS. Is the extract which the geitleman reaa a
note to the statute?

M#F. GOOD. No; I did not rend the note to the statute.

‘Now, in the case of Duncan v, Hennen (33 Peters, p. 230),
thece was a_ivotion for a rule on the district judge of the|
ciste.n -district of Louisiana to show cause why a mandamus
should not be issued to makeé hiin restore this man to the office of

\hll the gentleman 5leld for a qu%txon

| clerk-uf the distfict court, the court made use of this language:

It can not.be admitted that it was thé iatenation of the Constitution
that_ those ofices which are derominated inferior offices should be-held
during life; in the ibsence of all_constitutional or s:iatutory provision
as to the removal of such officers, It would seem to be a sound and
necess.nrlv rule to consider the power of removal as incident to the
power ol appolatment.

MF. MONTAGUE. WIll the gentleman yield?

Mr. GOOD. Yes. :

Mr, MONTAGUE. Would the gentleman not construe stat-
utory regulations as meaning in conformlty with the Constlru-
-tion. and: ot : independent of the Constitution?

Mr. GOUD. Of course, if the statute is unconstitutional of
any provision of the statute Is unconstitutional, then to that ex-
tent the statute must necessarily fall. But the Supreme Court
passing on that measure said that “in the ahsence of uncon.
stitutional provision or ‘statutory regulation "-—and therefore
the Supreme Court had in mind thnt where Congress by sin
act attempted to regulate the removal of an officer that Con.
gress had that power under thé Constitution. If Congréss did
not have that power under the Constitution, why am the Su.
preme Court in that case say that in the absence of a constitu.
tional provision or a statutory reyulation the ri"ht to remb\e
was indentical to the right to appoint, .

Mr, BARKLEY, Will the gentleman yield?

Mr. GOUD, Yes.

Mr. BARKLEY. Does the gen.leman think that Congres
would have the constitutional pe.wer to pass a law providin
thut Federal judses cuuld be removed by a concurrent resolu
tion ot Congress? e e}

Mr, GOOD. The Constitution itself contalns the prov!sio
-in_regard_to_Fedetal.jndges, fixing, their terins and tenure of

office. The gentieman from Iowa would not be_foou_sh enougl_x

-
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