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So the conference report was .ngreed to.
Mr. BI^iVND of Imliana. Mr. Speaker, how am I recorded?
The SPEAKER. As voting " yen."
Mr. ISLAND of Indiana. Is the Mr. BLAND of Missouri

recorded? ... • '
Th» SPEAKER. Tes.
Mr. BLAND of Indiana. I, may have voted for both at ns,

but he said if so he would stand for it.
Mr. McLANK Mr. Speaker, how am I recorded? I did not

hear my name called.
The SPEAKER. Was the gentlehian present and listening?

1 Mr. McLANE. No;
The SPEAKER; Then the gentleman can not (juallfy.
Mr. StJMNERS of Tesas. Mr. Speaker, I voted " aye." I am

paired with the gentleinnn from Louisiana [Mr. DTTPB£]. I de-
sire to withdraw my vote and vote "present"

Mr. WALSH. Mr. Speaker, I desire to vote.
The SPEAKER^ Was the gentleman nresent and listening

wHen'h'is-name-was'cnlleil? ' -
Mr. WALSH. I was not present In the Hail, listening.
The SPEAKER; Then the gentleman can not qualify. Gen-

tlern^n sfcnuld hot ask how they are recorded unless they have
renson to think that they have not been recorded. It takes the
time of the House. The only ones who have the right to appear
for thnt purpose are those who voted or wish to change their
votes. •

Mr. McLANE. Mr. Speaker, I was present In the Hnll.
The SPEAKER. Was the gentleman present In tbe Hnll,

listening?
!\Ir. McLANB. Yes, sir.
The SPEAKER. The Clerk will call the gentleman's name.
The Clerk called the nnrae of Mr. McLANE, and he answered

"nay,"
The Clerk announced the followinr additional pairs :
On the vote:
Mr. CANNON (for) with Mr. MCANDRKWS (against).
Mr. Fottrai of Massachusetts (for) with Mr. KELTJCR

Mr, -Ti.\Tip*tri of Wi««m?ln (for)- with- Mr.

(ngnlnst)^,Mr. IiAsimr (for> with Mr.

Mr. LAZATO (foi-) \\-Ith Mr. WATKI.NS (iigainst).
Mr. Dui-isfi (for) with Mr. SCMNEKS of Texas (against).
Until, further notice :
Mr. WALSIZ with Mr. TAYI-.OR of Colorado.
Mr. GOOD with Mr. STEPHENS of Mississippi.
Mr. STI.VESS \vith Mr. MIUI'CAN.
Mr. DARROW with Mr. Cp.u>y.
31r. Deaisos with Mr. JioBitfsox of North GarollDa.
Mr..5TEONo of Pennsylvania wiih Mr. CEABK of Florida.
Mr. HATJCEW-with Mr. BTOMBAUCH.
Mr. GOOPEB v,-ith Mr. BTICSTM ot South Carolina^
The result of the vote was announced as above recorded;
On motion of Mr. GBEEJE of Mxssachusetts, a motion to re^

consider the rete whereby the conference report was agreed to
was. laid on the: table.

MESSAGE MOM THE PRESiDESi: OT THE TOUTED STATES.

A message in writing from the President of the United States
was communicated to the House of Representatives by Mr.
Shafkey,.one-of his secretaries:. ; .-̂ .-. • ." . •

MESSAGE Float TOT SENATE. r "^'j;'-^

A message from, the Senate, by Mr, Dudley; Its enrolling
clerk, announced that the Senate had passed with, amendments
the bill (EL R. U9S4) to increase the force and, salkries in the
Patent Office, and- for other purposes, had -reqarsted a con-
ference with, the House, ana haO. appointed Mr. NORMS, Mr. .
BjtAJTDEGZE, and Mr. KJ»BT a\s the conferees oat tbe- part of the
Senate.

The message also announced- that the Senate had passed the
bill (S. 2707) for the relief of. Elleu iL Willey^ widow of
Owen S. Willey, in which the concurrence oof the House of
Representatives was requested. . . . . . . ' . . „ .
i j _ "• ' •
f/ VETO 3tES9AGE-^THB BUDGET SOX.
* The SPEAKER laid before the Honse the folldwihg message
•from the President of the United States, which was read:
To the House of Represent alive*:

I am returning without my signature- Bt Ri 9783, "An act to
provide a national budget system, an independent audit of
Government accounts, and for other purposes." I do this with
the greatest regret.)* I am In/entife- sympathy with the objects '
of this bill and would glndly approve it but for the fact that' If
regard one of the provisions contained in. section 303 as- lihcon-i
stitntionaL Th& is the provision to the effect that the coinp-(
troller general and the assistant comptroller general, who are'
-to be appointed by the President with the advice and consent of)
• the Senate, may be removed at any time by a concurrent •.
resolution of Cohgress"a|ter notice and hearing, when, in their ',
judgment, the comptroller general or assistant comptroller
general is incapacitated or inefficient, or has been guilty of
negltet of duty, or of malfeasance in office,, or of any felony
or conduct involving moral turpitude, and .for no other cause
and in no other manner except by unpeachmeat. Tbe effect
ot this is to prevent the removal of these officers for any cause
except either by impeachment or a concurrent resolution of
Congress. It has, I think, always been the accepted construc-
tion of the Constitution that the power to appoint officers of
this kind carries with It, as an incident, the power to remove.
I am convinced that the Congress is without constitutional

-power to limit the appointing power and-it? incident, the power
of rvmovflL de.riy.ed.from[..the .Constitution.

Tlu', section referre'd to hot only forbids the Executive to
removt these'officers tut undertakes to empower the Gongress
by n concurrent resolution to remove an officer appointed by
the President with the advice and consent of the Senate. I can
llnd in tlie Constitution .no warrant for the exercise of this
power by the Congress. There is certainly no express authprlty
conferred, and I am unable to see that authority for the exer-
cise ot this power is implied in any express grant of power.
Oh tht contrary, I think its exercise, is eleorly negatived by
section 2 of Article II. That section, aftei- providing that cer-
tain enumerated officers and att officers wliose appointments are
not otherwise provided for shall be appointed by the President
with the advice and consent of the Senate, provides thnt the
Congress may by law vest the appointment of such Inferior
officers as they think proper in the President alone, in- th'6
.courts of law, or in the heads of department. It would hnvo
been within the constitutional power of the Congress, In creat-
ing these offices, to have vested- the power of appointment
In the President alone, In the President with- the advice and
consent of the Senate, or even in the hend of a. department.
Regarding ns I do the power of removal from omce ns an essen-
tial Incident to the appointing power;. I can. not escape the con-
elusion that the vesting of this-power of removal in the Con-



8610 CONGRESSIONAL RECORD—HOUSE. -4

grfe*. irf uno'iiititutional and therefore I am unable to approve
the bill.

J :ii!i returning the bill at the curliest possible moment with
llu- lioi)L- that tlie Congress may £nd time before adjournment
to remedy this detect

WOODROW WILSON.
TUB WHITE HOUSE, June 4, 1920.
Mr..GOOb. Mr. Speaker, I regret more than I can express

that the President has thought it necessary to veto the budget
hill. I can not arrive at any conclusion other than, that the
leg;il advice lie has received as to the constitutional powers of
Congress iu this respect is, indeed, faulty.

Tlie Committee on the Budget went into this *uatter Very
carefully, and in considering the mr.tter there was never a vote,
either oh this subject of creating the general accounting office
and providing for the comptroller general and his assistants or
in the budget itself, where there was any division of sentiment
between the members of that committee.

in creating the general accounting office and providing for
the comptroller general. and the assistant comptroller general,.
the committee was guided by a single thought, aud that was
that these two officers should be placed upon a plane somewhat
comparable to the position occupied by Federal judges. The
positions are semijudicial, arid it was the. opinion of the com-
mittee that we should remove them as far as possible from
political considerations. It was considered that as to the Presi-
dent's appointment, if it was made a political office, the Presi-
dent would in all likelihood appoint some one of his own
political fuith. If the political situation should change and a
President of some other political faith should assume the duties
of that office, then .that succeeding President would likewise
appoint some one of his political belief. It was. the desire of
the committee that that situation should be avoided if possible.

You will recall that a former President, somewhat miffed
because a Comptroller of the Treasury had ruled against his
contention, sent word to the comptroller that if he could not
change the opinion of the comptroller he could change the
comptroller. It was the opinion of the committee that that
condition should hot be possible in the office that we were
creating, an office that is to be, as it were, an arm of the Con-
gress, where the, .official might be compelled to say to the execu-
tive officials, "This appropriation shall not be expended for
any other purpose than that expressly provided for in the appro-
priation." We all know the tremendous influence that has
always been brought upon the Comptroller of the Treasury, no
matter who was President of the United States or to what
political party he belonged, or who might occupy the position,
of comptroller.

The committee brought forth a provision in this bill sonie-
what unique, it is true, but a provision which the-commlttee be-
lieved answers every provision ot the Constitution and satisfies
the decisions of the courts in the construction of the Constitu-
tion. The provision is this:

The comptroller general and the assistant comptroller general shall
hold office during good behavior, but may b» removed nt any time by
concurrent resolution ot Co ogress alter notice and hearing when. in
their Judgment, the comptroller general or assistant comptroller general
Is incapacitated or Inefficient, or hits been guilty ot negligence of duty
or malfeasance In oBce, oc of any felony or conduct involving moral
turpitude, and for no other cause, and In no other manner except by
impeachment.

Article II, section 2, of the Constitution, referred to by the
Fix-sklent In his veto message, which is descriptive of the powers
cf the President, specifies —

And he -shall, -nor '-ntf, nnd by nnd •with the ndflco and consent
of the Senate, sbal appoint ambassadors, other' public ministers and, ,

ila. Judges or ino Supreme Court, and all other oltlcers of thn
l/Dltcd States, wh s« appointments are not herein otherwise provided
for, and which sha.l be established by law.

The Federal statutes, in the latest annotation, contain this
provision with regard to Article III, section 2, ot the Con-
stitution; ,

4. Removal of Inferior officers. When Congress by law vests th«
appointment ot inferior officers; In tha heads of departments, It may
limit nnd restrict the power of removal oa it deems best for the -public
IntoroHt, The head ot n department has no constitutional prerogative
of appointment to office Independent ot the legislation of Congresa, ami
l>y Mich legislation ho mint be governed, not only in making appoint-
ments but In all that Is incident thereto.

There Is no decision of the Supreme Court of the United.
Stntes construing a statute such as we hnve attempted to enact,
I thin!; it may be stated as a general rule that the power given
to the 1'rcsldent to appoint nn officer carries with it the inherent
power of removal, unless that inherent right or incidental right
is taken away by the statute Itself. And that Is what this Con-
gress attempted to do, to take from the President the Incidental

_rlsht_of_rcinu.val,_and .to_pro.vlde^the_clrcumstunces_and_the_
methods of removal.

Mr. EARKLEY. "Will the gentleman yield for a question
there? • •

Mr. GOOD. Yes!
Mr. BARKLEY. Does the gentleman, think that Congress, by

legislation, can Oeprive the Executive of an inherent right that
-inheres in his ofhce?

Mr. GOOD. I misspoke myself when I said " Inherent." I
meant "incidental" right. I have used the word as emplcyed
in all of the decisions of the Supreme Court They did not use
the words_" inherent right"

Mr. BARKLEY. Does not the word "incidental," as used in
that connection carry with it the idea that.it inheres in the au-
thority conferred upon the Executive, and therefore really is
inherent?

Mr. GOOD. I think not. I think it is only Incidental, and is
referred to in the decisions as an incidental fight In all the
decisions, or a great many of them at least, a distinction is
made between, the class of cases where Congress does not at-
tempt to legislate with regard to that incidental right aud
where it does, attempt to legislate; and yet in that respect the
decision is only a dictum as a general rule.

Mr. STEVENSON. Will the gentleman yield?
Mr. GjOOD. Yes. ' :

Mr. STEVENSOX. Is there not also a distinction as between
the officer whose term of, office Is stated and limited and the
officer whose term of office is to continue indefinitely or during
good behavior? Is not that held to be practically at the pleas-;
ure of the appointing power, and is not that distinction made?

Mr.. GOOD. I grant that in one case I have in mind, where
an officer was appointed for a period of four years, the inci-
dental right of the President to remove him be/ore the end
of bis term adhered, and the President could exercise that
power. '. •

Mr. DOREMUS. Will the gentleman yield-for a question? -
Mr. GOOD. Certainly.
Mr. DOREMCS. I am not quite clear as to whether what the

gentleman read d moment ago was a quotation from the statute
or from the Supreme Court decision.

Mr. GOOD. I was reading the annotated statutes.
Mr. DOREMUS. It was an extract from the statute?
Mr. GOOD. It was an extract from the annotated statutes

and not from any decision; but it is followed by a great inany
of the notations with record to it

Mr. BRIGGS. Was that the statute itself or the annotation
under the statute?

Mr. GOOD. That is the annotated statutes.
Mr. BRIGGS. Is the extract which the gentleman read a

note to the statute?
Mr. GOOD. >*o; I did not rend the note to the statute.
•'Now, in the case of Duncan v. Hehrien (38 Peters, p. 230)

thei-e was a motion for a rule on the district judge of the
easteii district of Louisiana to show cause why a mandamus
should not be issued to make him restore this man to the office of.
clerli'uf the district court, the court made use of this language:

It can not.be admitted that It was the Intention of the Constitution
tii.it those offices which arc denominated Inferior offices should be-h»lci
during life; la tbe absence of nil constitutional or statutory provision
33 to the removal of such officers, it would seem to be a .sound and
necessary rule to consider the power of removal as incident to the
power of appointment.

Mr. MONTAGUE. Will the gentleman yield?
Mr. GOOD. Yes;
Mr. MONTAGUE. Would the gentleman not construe stat-

utory regulations ns meaning In conformity with the Constitu-
tion, ambnot-independent of ihe-Constitutiori?

Mr. GOOD. Of course, If the statute is unconstitutional or
any provision of the statute Is unconstitutional, then to that ex-
tent the statute must necessarily fall. But the Supreme Court
passing on that measure said that "In the absence of uncon-
stitutional provision or statutory regulation "—and therefore
the Supreme Court had in mind that where Congress by on
act attempted to regulate tlie removal of ah officer that Con-
gress had that power under the Constitution. If Congress did
hot have that power under tlie Constitution, why did the Su-
preme Court in that case say that in the absence of n constitu-
tional provision or a statutory regulation the right to remove
was Indentlcal to the right to appoint

Mr. BARKLEY. Will the gentleman yield?
Mr. GOOD, Yes. ' ' .
Mr. BAHKLEY. Does thu geiulemnti think that Congress

would have the constitutional po.v«r to pass a liiw providing
that FtHlerol jiul.ijL-a cuuld bo removed- by a concurrent resolu-
tion of Congress? -•••.••*•..

Mr. GOOD. The Constitution Itself contains the provision
-ln_r.egard-tO-Efl(lecaLJiul^e3.-JlxlngJhelrjer_ins:nnd .tenure..o<
oillcc. The gentleman from Iowa would not be foolisu enough

308
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- t-).--iy I lint where the Cons'Uutign provided-for the appointment

'ol :t:i vllitinl an.l tiiun prvviJcd how he should be removed tliiit
Congress would have th-it.power.

Mr. IJ.VUKL131". Th« gehtieiuau is referring to the Supreme
Court, and I did not refer to the Supreme Court.

Mr. GOOD. The gentleman said Federal judges.
Mr. I'.AHKLEY. There are other Federal judges. These

judges are nut whut we may will constitutional officers, except
. In the case that Congress is author'zed to create inferior courts,

iiu. Vwe have provided for theui a h/e tenure of office. My ques-
tion'was: If under the Constitution we would empower Con-
gress to remove these Federal judges who had a life tenure by

f a concurrent resolution, how could we construe the other sec-
' tion of the Constitution to give us that power with reference to

another officer which has in effect the life tenure?
Mr. GOOD. I have hot examined all of the provisions of the

Constitution or all of' the decisions. I have confined myself to
consideration of the matter now under consideration. Applying
the dictum in the case I have just read to this case, where we
have specifically provided by this act not only the method of
removal but the causes of removal, I think we have brought
ourselves entirely within the provision of that case.

Mr. BEE. Will the gentleman yield?
Mr. GOOD. Yes.
Mr. BEE. is not this the practical difficulty, that in overrul-

ing the President's, veto and enacting it without his signature
this, question being raised will throw the budget into litigation?

Mr. GOOD. No; the only w«y this question could possibly
be raised would be if the President of the United States some-
time in die future should seek to exercise the power which he
claims is Incidental to the appointing power and remove a
comptroller general or an assistant comptroller general. I do
not believe any President will ever attempt to exercise such
power.

Mr. WALSH. Will the gentleman yield?
Mr. GOOD. I will.
Mr. "WALSH. Does the gentleman find anything in the Con-

stitution which permits Congress to create an ofhce and to say
how the appointment shall be made, where it is powerless to
siiy how the removal shall be made?

Mr. GOOD. Nothing of that kind In the Constitution.
Mr. BLANTON. Will the gentleman yield?
Mr. GOOD. I will yield to the gentleman.
Mr.. BLANTON. If this sectlor. is constitutional, then the

act of Congress does not affect this In any way; it does not
affect any rights of the President under the Constitution.

Mr. GOOD. That is the claim of the President—that it does.
Mr. BLANTON. If under the Constitution he has the right

to remove, oiif act would not affect bim in any way.
. .Mr. GOOD. O'f course, the Constitution being the fundamen-
tal Inw of the land, It would govern the President, ,but I think
that is hardly the question.

Mr. PELL. Mr. Speaker, will the gentleman yield?
Mr. GOOD. Yes.
Mr. PELL. If we pass this over the President's veto and

then the Supreme Court should uphold the contention of the
President, this bill would not fall, would it? The bill would
continue.

Mr. BLANTON. Certainly.
Mi1. PELL. The failure of this one clause would not de">

strpy the whole thing?
Mr. GOOD. I have not given that any consideration. I

think it Is very remote. I do not see how the question can
be niisejl e^cflp.t. it. be xalseji: by some, person who. has been,
appointed to the position- of comptroller general or assistant'
comptroller general, and the President attempts to remove him
lu violation of the provisions of the statute that created the
office.

Mr. PELL. I am not a lawyer, but almost anything is pos-
sible in Inw.

Mr. GREENE of Vermont. Mr. Speaker, will the gentleman
yield?

Mr. GOOD. Yes.
Mr. GREENE of Vermont The only office that-exlsts is the

one that Congress creates. That Is the only on ~'hat the
Presidcat hus the right to appoint anyone to, and the u., " -"ter
of that ofllce must depend-upon the. limitations which Coni.
itself puts upon it when It 'ireates it. This Congress creates,
an olllce that has certain limitations upoa it as to removal.
That U the only office the President must fill, and he must fill
it subject to those limitations,

Mr. GOOD. I think thnt:is true.
Mr. r.t,.VND of Missouri. Mr, Speaker, will' the gentleman

yield?

Air. GOOD. Yes. .
Mr. BLAND of Missouri. I understood the gentlenmii to say

that the only way the question -of constitutionality would be
invoked would be by the President attempting" to remove.
Would it not more properly arise if Congress In the exercise of
the power it attempts should attempt to remove, and then
could not the comptroller or the assistant comptroller ques-
tion the constitutional power of Congress?

Mr .GOOD. That might be raised in the same way.
Mr.v-jL'HELAN. Mr. Speaker, will the gentleman yield?
Mr. GOOD. Yes.
Mr. PHELAN. Is there not something else involved in the

constitutional objection than the taking away from the Presi-
dent.of the right to remove, namely, the interference of Congress
in his appointive power In this way? If Congress has the
right to remove ah* appointee of the President for the reasons
given in this bill, then it does it because it has the general
right to remove presidential appointees, for what reasons it
may care to give, and among other reasons It could well within
the exercise of the power, if it has it, have the right to remove
because it is Its pleasure to remove. If Congress can remove
an appointee of the President at its pleasure- ,—

Mr. GOOD. No; not at Its pleasure. We have specified
here certain reasons.

Mr. PHELAN. You have specified certain reasons, but if
you have the right to specify those .reasons you have the right
to specify other reasons, and you have the right to say that
Congress can remove this man -at the pleasure of Congress; or,
If you have the right to say that Congress can remove ah ap-
pointee of the President at pleasure, it follows that just as
soon as he. appoints a man Ccagress can remove him, and so
on Indefinitely; and that to ine is plaL iy an interference with
his fight to appoint. [Abplanse.] '
' Mr. RAMSEY- Will the gentleman yield to me?"- -

Mr. GOOD, Yes. . ; . . . -
Mr. RAMSEY. I -want to make this inquiry of the gentleman.

If the Congress of tfce United States has the right to create .in
office and provide for the method of appointment, it is not a
constitutional office; it is created by CcLgress. If the power
exists-to create and plnce in a person 01 body the fight to up-
point, does not the same fight exist to create a right by which
removal can be had as a legal constitutional question?

Mr. GOOD. I yield to the gentleman from Michigan [Mr.
DoKEJtTJS].

Mr. RAMSEY; I would like to have the gentleman auswef
that question. . >. _ .

Mr. DOREML'S. I am very sure that my friend from Iowa
has no intention of misleading the House in what he Wiis
reading a moment ago from the Federal Statutes, annotated.

Mr. GOOD. Yes.
Mr. DOREMUS. It was not ah extract from the statute jit

all-; it is no part of the statute.
Mr. GOOD. I understand that; it Is from the annotated

statutes; it is in the annotation.
Mr. DOREMUS. I think the gentleman led many of us to

believe that he was quoting from the statute itself.
Mr. GOOD. Oh, ho; there is no statute; it Is Just the anno-

tatloh.
Mr. GOODWIN of Arkansas. The gentleman so statwi in

reply to my Inquiry.
Mr. RAMSEY. Just one moment In reference to my question.
Mr. GOOD. What Is the gentleman's question?
Mr. RAMSEY. Supposed Congress assumed the power of

-appojntment?
" Mr. GO'OD". That Is denied by the Constitution.

Mr. RAMSEY. Bnt would not Congress have the right to
remove the officer?

Mr. GOOD. Now, that question wns considered by the com-
mittee.

Mr. RAMSEY. Giving it the right to control It?
Mr. GOOD. The committee thought so. Section 2 of the

Constitution provides how the officers of the United States shall
be selected. It was the opinion of the Select Committee on the
Budget that the House or the Senate, acting separately or the
two acting together, could not appoint an officer of the United
States, that an officer of the United States must be appointed
under the provisions of the Constitution, and that question Is

Jot involved in the message of the President at all. The only
question, the sole question, Involved in the President's veto
message is whether or not the power given under Article II,
section 2, of the Constitution to the President to appoint an
official carries with it the incidental power to remove, and that
Incidental power could not be taken away from him by express
.statute. L . .-_. ;_ _ . . . - . _ _ • _._-._
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