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FEDERAL TRADE COMMISSION,
Washington, February 27, 1918.

To the PRESIDENT OF THE UNITED STATES SENATE.
SIR: In the food investigation questions have arisen touching the

right of appeal from an order of the United States district court
permitting the taking of papers where crimes are charged, which
seem to the special attorney of the Federal Trade Commission, as
would appear by a copy of his letter hereto attached, to require
additional legislation on the part of Congress.

The Federal Trade Commission deem this question to he of such
vital importance to its work, and possibly the work of other depart-
ments of the Government, as to require its calling the matter to the
attention of Congress, and for that purpose the Tetter of Francis J.
Heney, such special attorney of the commission (which contains all
the facts), is herewith respectfully transmitted to the Congress for
such action as it may deem proper to take in the premises.

Respectfully submitted.
WILLIAM B. COLVER,
JOHN FRANKLIN FORT,
VICTOR MURDOCK,

Commissioners.
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FEDERAL TRADE COMMISSION,
Chicago, Itt., February 24, 1918.

Hon. WILLIAM B. COLVER,
Federal Trade Commission,

Washington, D. C.
DEAR MR. COLVER: On the 13th instant I wrote to Commissioner

Joseph E. Davies a detailed account of my efforts to secure an exam-
ination of the correspondence and other papers which are kept in a
vault in the office of Mr. Henry Veeder, who is the general counsel
for Swift & Co. The offices are connected with the downtown offices
occupied by Swift & Co. R. C. McManus also occupies a part of the
same offices. The records of a number of corporations which are
subsidiaries of Swift & Co. and kept in Vceder's vault. The records
of the National Packing-,Co., which is still in existence, are also kept
there.

Mr. Vceder testified, in substance, after the statute of limitations
had expired, as a witness upon the trial of J. Ogden Armour, L. F.
Swift, ami others, early in the year 1912, on the charge of criminal
conspiracy tinder the bherman Act, that for many years his office
was the clearing house for the five big packers in a criminal con-
spiracy which they maintained for tho fixing of prices and the
control of the meat industry. The evidence which we have gathered
in the present investigation strongly tends to prove that this con-
spiracy, with some slight modification as to its scope and purpose,
has continued in existence ever since and is still active, and that
Veeder is still the custodian of many papers which have been used
in pursuance thereof as instrumentalities in the commission of felonies.

Upon the positive affidavit of Examiner Hugh Mclsaac, together
with his testimony under oath Before t7nited~State.i District Judge
Landis to the foregoing effect, a search warrant was issued author-
izing the seizure of certain papers and documents which Mclsaac
stated he had reason to believe and did believe were in Veeder's

~vault, and some of which had been seen by him, and some of which
had been used by Swift & Co. in the commission of felonies, and others
by Swift & Co., together with Armour & Co., Morris & Co., Wilson &
Co. (Inc.), and the Cudahy Packing Co., in the commission of felonies.

While the warrant was being executed and after some cf the papers
had been removed by the marshal, Judge Landis issued a stay order
until he could hear and decide a motion on behalf of Henry Veeder
to quash the search warrant. After full argument on the legal poin*a
involved, Judge Landis refused to quash the warrant. Veeder had
not filed any paper of any kind controverting the statements con-
tained in either the affidavit or the testimony of Mclsaac.

On the following day Veeder and his attorneys applied to Judge
Baker of the Circuit Court of Appeals for the allowance of a writ of
error, coupled with a supersedeas or stay order restraining the
marshal and all others from removing or examining any of the papers
in Vooder's vault, and from further examining or in any way using
any of a valise full of papers which had been removed therefrom by
the United States marshal under the search warrant before Judge
Landis had issued his temporary order staying any further execution
of the writ.
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Upon the hearing of the application for the writ of error and
supersedeas Judge Baker took the position that the writ of error
should be allowed as a mutter of course, without regard to the uues-
tion as to whether or not a search warrant of that kind is one of the
class of proceedings in which the writ of error \vilLlief and that tho
supersedeas should likewise issue as a mat tor of course, and that tho
Government, represented by the United States district attorney,
could file a motion to dismiss the case on account of want of jurisdic-
tion~~on the part of the United States Circuit Court of Appeals to
entertain the same. Under the rules of the Circuit Court of Appeals
this procedure gave to Veedcr and his counsel 10 day.-,' time within
which to iilo printed briefs. Tho United States attorney was enti-
tled to take as much more time, but ho limited himself to f ive days,
and tho motion to dismiss was set for hearing on oral argument before
the United States Circuit Court of Appeals for March 1. In other
words, the action of Judge Baker resulted in preventing tin- Govern-
ment from examining or using papers which were and are in the hands
of the United States marshal, and which the United States district
judge had found as a fact from competent and material testimony
taken under oath had b'oen used as the means of committing felonies
by Swift & Co. and other corporations. It must bo kept,i*i mind
that no one had contradicted or controverted tho testimony on this
point, or, indeed, on any other point in tho proceeding.

Prior to June 15, 1917, tho date of the approval of _the, so-called
espionage act, Congress had failed to authorize tho issuance of a
search warrant in criminal cases generally, i. o., of tho kind now
under consideration. It had specifically provided for the issuance 01
a search warrant in a number of different classes of cases, such as
revenue case?, counterfeiting cases, and customs cases. An intor-
osting discussion of this question is found in the case of United States
v. Jones (230 Fed. Rep., 262), wherein tho decision was rendered by
United States District Judge Ray of tho Northern District of New
York on March 2. 1916. In that case Judge Ray advised Congress

itable law to enable the United States officers to soi/,eto enact a suita
loiters, writings, etc., which had boon used or were intended to bo
used in tho execution of a scheme to defraud, in tho execution, of
which the mails are used. Judge Ray concludes his opinion with a
discussion of the case of Boyd v. United States (116 U. S., 616) and
says:

It will bo noted that tho court is all the tirhe referring to and speaking of the pro-
duction, etc., of a person's "private papers," and not to papers and documents pre-
pared for the very purpose of being used in cheating and defrauding utln -r» In violation
of law and violating a law of the United States. The United States has the right to
make it a crime to send such documents through the mails, and it ha» an interest
in such documents or circulars to the extent that they shall not be so sent. In fact
it seems to me that when a person engaged in the commission vf a crime prepared

-*nd-a-proper-»ubject of-eearch »nd-Bev7,«re.—
On June 15, 1917, an act of Congress was approved, which is

entitled as follows, to wit: "An act to punish acts of interference
with the foreign relations, the neutrality, and the foreign commerce
of the United States, to punish espionage, and better to enforce tho
criminal laws of the United States, and for other purposes."

H D—65-2—vol 113 18
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This act contains l.'i titles. It is commonly called the espionage
act because Title 1 thereof applies to that subject only. Each of
the other titles, however, refers to an entirely different subject,
and Title XI is headed "Search warrants."

It will he noted that one of the objects of the >-.ct, as stated in its
title, is "better to enforce the criminal laws of the United States."
This purpo.se is broad and general. It is not limited to the better
enforcement of the espionage law merely. On the contrary, the
words u^ed in the title are so broad in their meaning that they em-
brace all of the criminal laws of the United States.

The mohl casual1 examination of the provisions of Title XI discloses
the fact that Congress did not intern! to limit the search warrants
therein provided for to espionage cases. For instance, section 2 pro-
vides (hat— fj *,

' A '«c:iri h warrant may be Issued under thi- title upon either of the following grounds:
1. When th»> property was stolen or embezzled in violation of a law of the United

•Stai<"=: in v,hi< h case it may be taken on a warrant from any house or other place in
whiih it is concealed or from the possession of the person by whom it was stolen or
embezzled, or from any person in whose possession it may be".

2 When the property waa used as the means of committing a felony; in which
cane it may be tiken on the warrant from any house or other place in which it is con-
cealer!, or from the possession of th;« person by whom it was used in the commission of
the offense, or from any person in wEose possession it may be.

Il is perfectly obvious that subdivision 1 of section 2 extends to any
kind of property which has been stolen or embezzbd in violation o*f
anv law of the United States. It seems to be equally obvious that
subdivision 2 of sectiojT2~applios to any property which was used as
the means of committing any offense which is denounced as a felony
by any law of the United States.

' The constitutionality of this act of Congress has riot been seriously
attacked by the. counsel for Veedor, I am sending you under separate
cover a transcript of the records in the Veeder case, and on pages 13
to 22 thereof, both inclusive, you will find the opinion of United States
District. Judge K. M. Landis'in the case.

Judge Landis took the position that property of any kind which has
been used as the means for the commission of a felony becomes out-
lawed property, and that the Government thereby acquires the tight
to have it taken into the custody of the law. It sterns to me that tnis
position must be sound. It is tlvc theory upon which the Govern-
ment seizes counterfeit dies and moulds. Those things are harmless
in themselves. It is the use to which they may be put which gives
the Government the right to seize and destroy them, because in no
other way can the interest of the public be properly secured and
protected. From time immemorial stolen goods have been taken
from the possession of the thief, or even of an innocent possessor
thereof, arid this can only be upon the theory that the public becomes
vested with an interest in such property which gives it a right to
seize it wherever found for the purpose of vindicating the law by first
using it as evidence with which to prove the commission of the theft
and oy then restoring it to its rightful owner. So, too, the right to
search a person charged with a crime and take from him the weapon
with which a murder is supposed to have been committed or the
instrument with which a house was entered or a safe was opened for
the accomplishment of a burglary, has never been doubted.
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There can be no difference in principle between the seizing of the
bloody knife with which a murder was committed or a burglar's tools
with which a house was entered or a safe blower's outfit with which
a safe was opened and the seizing of a letter or other writing .by means
of which the murderer's victim was decoyed to the place at which
he was killed or by which the confederate was directed now and where
to go and what to do, so that by the joint and contemporaneous
action thus secured of both the writer and the receiver of the letter,
a certain railroad train should be taken out at a certain time so as to
roach a certain bridge at the monent when the same was sufficiently
burned by a fire started by one of them, to precipitate the train and
its occupants into the ranging torrents of the river running below.

tf a letter or other writing is used as a means for the commission
of a crime, it ceases to be ''private property," withirj-thfijmeaning
of the fourth amendment to the Constitution of the United States,
and becomes vested with a public interest to the extent at least that
its use is necessary to establish the commission of the crime; and
no person has any constitutional right to be guarded against the
search of his premises for the seizure of such property to any greater
extent than he is to be protected against the search of his premises
for the seizure of dies ana moulds which have been used in the making
of counterfeit coin, or of a knife or pistol which was used in the com-
mission of a murder.

Of course, it may turn out that the letter or writing which is thus
seized under a search warrant was not actually used m the commis-
sion of a felony, just as it sometimes turns out that the bloody knife
which is seized under a search warrant was not actually used in the
commission of a murder, and that the burglar's tools had not actually
been used to enter a house, and that the safe blower's outfit had not
actually been used in blowing open a safe, and .that the die or mold
had not actually been used in making counterfeit money. It is no
argument against the constitutionality of a law which permits the
seizure of such things under proper safeguards, such as requiring the
affidavit and7 testimony of a witness or witnesses showing probable
i ausc to believe that a crime has been committed and that the weapon
or instrument with which it was done is concealed on the premises,
or that the affiant or witness has reason to believe that it is concealed
there, merely because it may afterwards turn out that the affiant or
witness or witnesses wore mistaken and that the weapon or instru-
ment was not used in the commission of a crime or that it was not
concealed in the place described.

Man's property is certainly no more sacred than his person, and
yet no attorney would be so foolish as to contend that a law is uncon-
stitutional which permits an officer to break into a house (if necessary)
to arrest a man upon a warrant for felony, which has boon issued by
a magistrate upon a sworn complaint of some person to the effect
that such felony has been committed, and that ho accuses the person
so to be arrested of having committee! the same. Mon and women
are constantly arrested under warrants issued on such complaints
and are temporarily deprived of their liberty, and, unless they can
give bail, are frequently deprived of their liberty until the question
of their guilt or innocence can be tried by a jury.
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Governments can not be maintained unless society can and does
possess effective means by which to protect itself against those who
violate its criminal laws.

The search warrant which is provided for by the act of Congress
which was approved June 15. 1917, constitutes the only effective
means by which our Government can protect itself against certain
unlavful acts of alien enemies, and its effectiveness will be entirely
destroyed and nullified if the precedent which has been set by Cir-
cuit Judge Baker in this case of allowing a writ of error and super-
sedeas as a matter of course is hereafter followed by judges of circuit
courts of appeal.

The action of Judge Baker is not of serious consequence in this
particular case, but many cases are likely to occur during this war
period in which similar action misjht result in awful consequences to
our Government and Nation. The supersedeas issued by Judge
Baker in this case restrains the "United States marshal and all others
who acted under or \\ ith him from examining or using any of the
papers which were seized under the search warrant. Let us suppose
that the search warrant had been issued by Judge Landis for the
purpose of enabling the marshal to seize certain papers which had
been used as a means of causing dynamite bombs to be placed in the
holds of certain troopships which were about to sail within 24 hours
loaded with tens of thousands of American soldiers, and that the
bombs had not yet been placed, but that the only way to prevent
the plot from being carried ont was to discover the identity of the
conspirators immediately, and that these papers would disclose such
identity and that the Government had no other clew to the parties.

If the writ of error and supersedeas lie as a matter of course, it
necessarily follows that they would lie in such a case also, because
the law makes no discrimination among criminals who are accused of
folony. An attorney or oven a millionaire who is accused of felony
has no more le^ral rights than a hobo or an I. W. W. The law draws
no distinction bet,won the silk-hat anarchist and the red-shirt an-
archist. If a writ of error and suporsedeas is proper in the Voeder
case it is equally proper in the I. W. W. case which is now pending in
this same district, and it would be equally proper in the suppositions
case just set fortE. Imagine the Unitea States marsKal boing re-
quired to shut his eyes and fold his hands until after the ships nave
been sunk and our thousands of soldiers mangled and drowned. "It
is an absurdity so profound that it would startle the brain of an idiot,"
as Junius has so graphically said.

Let us suppose that the papers which the search warrant was issued
to seize would disclose the identity of a particular alien enemy :ho,
in pursuance of the instructions contained in such paper, was about
to blow ur *ho largest munition plant or powder factory in this coun-
try on fiat very day. Could it be possible that Congress intended
that if tin i liscreants who were about to commit this heinous crime
are possessed of sufficient German money with which to employ
attorneys skilled in the criminal law our Government could be balked
in its enorts to prevent such a dire catastrophe by a circuit judge
allowing a writ of error and supersedeas as a matter of course, when
no person dared to even contradict or controvert any of the state-
ments made in the affidavit or contained in the testimony given by the
witness upon which the search warrant was issued ?
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The highest court in New Jersey has held that certiorari will not
lie against search warrants, because it is only a step in a criminal
proceeding and is not in any real sense a final judgment in the ca.se.
Alabama and other States have held that a writ of error will not Ho
in -Mich a proceeding for the same r ;-on. The appellate juri>diction
of the t'mted States circuit conn 1' appeal is limited to a ivvi< w of
final judgments and of orders wL.. h are, in effect, final judgments.

The refusal on motion to quash a search warrant, by the judge who
issued the same, is in no sense a reviewable order or final judgment.
It ha? no effect whatever upon the title to the property which has
been taken under the search warrant, it is merely a step in a criminal
proceeding, to-wit. in a proceeding to bring about the indictment of
the party or parties accused of having used the property a& a means
for the commission of a felony. The Federal statute, provides a
summary method for permitting" the judge who issued the search war-
rant to determine the question as to whether or not the property
seized had been used in the commission of a felony, and as to whether
or not there is probably cause to believe that a felony was. committed.
The statements contained in the affidavit and testimony on which the
search warrant was issued can be controverted, and the question of
the identity of the property and of the probability that a felony has
been committed, can be tried^summarily in the t>amc way that a com-
mitting magistrate might try the question of probable cause to hold
an accused person to await the action of a grand jury, for the com-
mission of a felony, awl to restrain him of his liberty, pending such
action by the grand jury, unless lie could and did give satisfactory
bail. It would be ridiculous to claim that the constitutional rights
of the accused person had been violated under such circumstances,
or that he was entitled to a writ of error and a supersedes which
would restrain, the officers of the law from putting him in jail or
holding him in custolSy ponding the action ol the grand jury.

I am calling your attention to this matter at such groat length
because I am profoundly impressed with tho belief that no right to a
writ of error or certiorari exists in the Veeder case, or in cases similar
thereto, but that nevertheless Congress should immediately amend
or sjlpplcincnt the ..act, of Juno 15^ 101̂ -by declaring-that m>-wwt
of error or of cortiorari shall iio in such a case, and that tho decision of
tho judge who issues the search warrant shall bo conclusive upon tho
question of the existence of probable cause, nnd that the summary
proceeding already provided by the statute for the determination
of this question, and of the question as to whether or not the property
seized under the writ was used as the means for the commission of
a felony and is the identical property described in the writ, shall
likewise bo conclusive for the purpose only of enabling the court,
which has jurisdiction of tho felony alleged to have been committed,
to retain such property in tho custody of tho law until the purpose
for its seizure has bee'n served. If the Federal Trade Commission
agrees with my views in tho promises, I hope it can consistently
recommend such action by Congress.

Yours, respectfully,
FKANCIS J. HENEY,

',*•• ^ Special Attorney.


