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Marcn 13, 1918.—Relerred to the Committee on-the Judiciary and ordered to be printed.

War DEPARTMENT,

Washington, March 11, 1918.
Hon. Cuamp CLARK,

Speaker of the House of Representatives.
My Dear Sir: On March 2, 1918, there was introduced in the

House of Representatives a bill (H. R. 10398, Sixty-fifth Congress,
second session) to amend and reenget * * ¥  geetion one hun-

dred and sixty-four_ * _* _* of the Judicial-Code: —-‘Fhe-hill -was———-

referred to the Committee on the Judiciary. and ordered to be printed.
The proposed amendment of section 164 reads as follows:

Sec. 1_64? The said court shall have power to call upon any of the departments
for any information or papers it may deem necessary or material as evidence in a
cause pending in the court of which, or of the subject matter of which, the court has
jurisdiction. }

The existing section 164 of the Judicial Code (identical in language
with section 1070, Revised Statutes) reads as follows:

Skc. 164. The said court shall have power to call u[‘)‘on any of the departments for
any information or papers it may deem necessary. and shall have the use of all reccrded
and printed reHorts made by the committees of each House of Congress, when deemed

necessary in the prosecution of its business. But the head of any department may
refuse and omit to com{ylv with any call for information or papers when, 1n his opinion,
such compliance woul

be injurious to the public interest. ~ (36 Stat. L., 1140.)

Under the existing practice this department furnishes to the Court
of Claims, upon its caﬁ therefor, when this can be done without injury
to the public interest, any information or copies of papers that may
be deemed necessary by the court in the prosccution of its business.
When, for various reasons, it is impracticable to furnish copies, the
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original papers are produced in court by a representative of the depart-
ment.  Furthermore, recognizing the just rights of claimants in the
premises, wiet ever it is desired by the Departnient of Justice that
ciaimant-, or th eir attorneys, shall have permission to examine papers
pertaming to cases pending in the Court of Claims, such permission
5 given on condition that the examination shall be made in the War
Department and in the presence of an officer of the Department of
Justiee, ,

No intimation has ever reached this department that this practice
is otherwise than =atisfactory to all parties interested.

It will be observed that the effect of the proposed amendment in
omitting the last clause of the existing section 164 of the Judicial
Code waould be to deprive the Secretary of War of the exercise of his
discretion in determining what information or papers in his custudy
can or can not be safely given out with regard to the public interest,
and to mm}wl him, in fact, to furnish information or papers even
though the furnishing of such information or papers would be mani-
festly tnjurious to the public interest.

It i~ B0t believed that any such policy is really contemplated in
any quarter.  Congroess itself does not expect the Liead of a department
to comply with its calls for information or papers when the furnishing
of <uch information or papers, in his opinion, would be injurious to
the publie interest, as is shown by the fact that all calls by Congress
for information or papers are always qualified by some such phrase as
“if not incompatible with the public interest.”

s regards the furnishing of information or papers to other courts
of justice. Federal or State, there is no provision of law covering the
subject, but there is all the more reason for the exercise of judzment,
as to what information or papers may be furnished to these courts in
view of the fact that such imformation and papers are ~pread on their
records, and thus become accessible to the general public.  In such
cases. therefore, where the War Department has been called upon to
furnisi information or papers to a court, the department has declined
to comply with the oaH when the furnishing of <uch information or
papers would be injurious to the public interest.  The soundness of
this poliey has been upheld by many courts, and Iinclose herewith a
copy of the opinion of one such court (Circuit Court, District of
Ciumbia), in which the refusal of the then hiead of the department,
the able Seeretary Edwin M. Stanton, to produce a certain paper on
the ground that its production would be a serious public injury was
fully sustained by the court. I also inclose a copy of an opinton of
the Attorney General, relating to the subject of the extent of the
judicial power in such cases.

The soundness of the priuciple that the general public interest
must be deemed paramount to the interests of private suitors, and
the obviousness, therefore, of some such provision as that contained
in the clause under consideration for safeguarding that interest, are
mafters too self-evident to require further elucidation. And if this
precaution is necessary in ordinary times, how mueh more is it neces-
sary in an emergeney such as is now existing, when the country is at
war, ‘to guard against the giving out of information contained in the
archives of the Government— information which, were it to become
known to some alien enemy or disloyal citizen, might be used to the
most serious detriment of the entire Nation.
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In view of the foregoing considerations, and of the fact that the
Court of Claims exclusively adjudicates cases that involve no higher
than mere monetary interests, I am unable to conceive of any sound
reason for abrogating the clause in question in favor of that court,
and T therefore recommend that the accompanying bill be amended
Ly adding after the word *‘jurisdiction,” on line 16, page 2, the fol-
lowing provisien of the existing law:

But the Lead of any department may refuse and omit to comply with any call for

miormation or papers when in his opinion, such compliance would be injurious to
ti:- publie interest.

Very respectiully, B O
. CROWELL,
Acting Sceretary of War,

p————

Memorandum. Circuit Court, District of Columbia (Judge Olin).}

WaRr DEPARTMENT,
Tue Avyvtant GeNErar's QFFICE,
Washington, June 20, 1866.

Trancis MeGahn against Lewis Clephane. This is a suit for libel, MeGahu fixing
Lix dainages at §10,000, and was taken up in this court on Friday last.  Mr. Clephane
15 charged with cending a letter to the Secretary of War, representing the plaintiil as
n=ing meney made on Government contracts in endearoring to break up the adminis-
tration. :

Tton. Edwin M. Rtanton, Secretary of War, having been subpanaed by the court
1o preduee the letter in question hefore the court, uppeared before that tribunal
s esterday moriing,

T'he honorable Secretary. on the case being resumed.was called to the witness stand,
wiien he put in the following written aflidavit:

Fdwin M. Stanton, being sworn. deposeth and saith that yesterday afternoon, the
Tith instant, he received the subpana hereto attached.  Iie was informed at the sume
time that court had adjourned, and hi~ attendatice would nuet he required until this
worning, and he is now here in court in ohedience to said process,

Witness ever has had the paper in his personal possession, nor has he any personal
Lnowledae of the paper ealled for in said subpana, and if it is in his legal possession,

v within his powerand contrel, it is so in his official capacity as Secretary of \ar,
charged by law with the eare and custody of the archives, records, and papers pertain-
mg to the administration of that department of the Government, and hesuinnits te
the court whether he is bound to produce the same: .

First. That he is advised and believes that the head of a department is Tiot required
Ly law to produce or cause to be produced, as evidence in private controversies, any
ot the archives, records, papers, or correspondence in his vificial possexsion, and that
for the ends of justice the law has made duly authenticated copies thereof evidence
1o the same purpese and effect as the originals; bhut to require the production of ori-
zinals in court would subject them to accident and lows, and might be productive of
much public mischiei.

And even if such papers could be produced in this court without much inconveni-
ence, the right to compel production equally belongs to Federal coutts in every
Ktate, and mav be enforced by different tribunals at the same time. Morcover, the
most impartant and confidential transactions and affairs of the Government would be
«ubject to public disclosure to the enemies of the Government if official hijes, letters,
and correspondence can be forced into court under subpuna in a real or shaw suit
between private parties,

Second. That the papar described in said subpoena, if it be in the powession,
power, or control of the affiant, was addressed to C. A, 1lana, the Asaistant Secretary
of War, on a matter relating to the public weliare and the administration of the War
Departwent, intrusted to his charge and jurisdiction, and that nv other person than
the =aid Assistant Seeretary and the oflicer having immediate charge of the subject
wmatter conld have obtained possession of a copy thureof or knowledge of its coutents,
nnless, as he believes, surreptitiously, or by a breach of the standing rules and regu-
lations of the War Department,
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That such communications have always been regarded as confidentiul and in the
nature of privileged communication~, which are essential to enahle the officers of the
department to faithfully perform their duty and protect the public interest. If in-
formation of dislovalty is communicated at the peril of a libel suit, the means of
knoun ledwe are cut off, antd the act of Cougress becomes a dead letter or a snare 1o
public officers,

Afliant is advised and believes that such communications addressed fo the head of
a department or his assistant are privileged, and that their production in evidence
against the party making them is not required by law. With profound respect to
the authority and jurisdiction of this tribunal, afliant therciore submits for its Jeter-
mination whether he should be required to produce the saiid paper or give evidence
concerning it,

I, in the opinion of the court, the production of said paper is not a legal obligation,
hut rests in his ofticial disc retion, then affiant declines to produce or testify concerning
it, not from any favor or prejudice toward either party, for he barely knows one of
them by sight, and has no acquaintance with the other. but because he Lelier es_the.
production of such papers from department tiles would be a serious public injury,
would promote strife and litigation, ¢r te animosities, incite revenge, and disturb the
rublir peace and tranquility. Upon the foregoing grounds he respectiully submits
vis objections to the production of the paper in question, asks to be discharged from
further attendance.

Epwin M. StanToN.

The afliday it bore the following indorsements: Respectfully referred to the Atturney
tieneral for his opinion  First Whether the head of a department is bound in law to
produce in court in evidence in private controversies, the archives, records. or
papers o file in such department and relating to itsadministration. fecond. Whether
the paper referred to, it being a letter uddressed to the Assistant Necretary of War
on a matter relating to the administration of said department and to the publicinterest,
and not published by the writer to any other person, is or is not in the nature ol a
privileged - ommunication, which the head of the department is or is not hound to
produce under process.

Sir Letters on file with the heads of departments are privileged commuuications,
Unless their publication haxe been authorized, no copies should Le taken at private
request, and the production of the originals can not Le compelled in a suit betwixt
individuals. It has been ruled that su. h communications can nut Le 1uade the founda-
tion of an action for fibel. Then I think the head of a department is bound nut to
produce a paper on file in his oflice. Such a letter as you describe is a privileged

" communication,
J. Serebn, Attorney General.

(ounsel said that the letter was referred to the Quartermaster (ieneral, and by him
referred to Gien. Rucker for immediate investigation, and he called the attention of
the Secretary to the indorsement on a certified copy of the le’*er, which states that it
was made by order of GGen. Rucker, and upon the certific ,etter the suit had heen
hrought. and the very thing which it seems the Govermu.ent wished to guard against
has been done,

The Secretary replied thatt the letter was furnished by one of the sulordinates to
Mr. McGahn, so that he might answer the charge. e asked if he was hound to furnish
a letter to he used as evidence.

The judge stated first that he was impressed with the great importance of the motion
for the issuing of a subpa na duces teeum, to compel the production of the paper in
question- to compel the Secretary of War to produce a paper written to the depuart-
ment, charging an employee with disloyalty, on which the action for libel is Vased.
The qguestion whether the court shall compel a communication made to the depart-
ment to be produced is an important one.  This question was invidentally argued in
the case of the United States again=t Burr. ¢ hief Justice Marshall held thatasul,pana
duces tecum might issue againet the President of the United States, but that case is
unlike this.

The question in the Burr case was whether the writ of subpena might properly
issue, and in thie case it is whether the writ having been issued and the party dechining
to obey, ior the reasons stated in the return, whether the court will indorse a com-
pliance with the mandate of the writ. Chief Justice Marshall in that case decided
that the papers asked for were not necessary, and held also that there may be papoers
the production of which would be incompatible to the Government interests, and he
(Jll(llgc Olin) inclined to this opinion, (Coomb’s Trial of Burr, p. 51.) There were
some papers which no person could foree the Government to disclose.  But the ques-
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tion is, who shall be the judge, and he thought the department should be the judge.
1f Congress calls for information, the usual form is for them tv ask it *‘if not incom-
patible with the public interest.” In this case he very much doubted whether or
not the writ should not have been addressed to the President, for his Cabinet are simply
his clerks, ministers, and advisers, and they are presumed to act as he directs them.
He would not, however, put the decision of the question on that ground.

The only case in point, similar to the present one, he had found in Sergeant and
Rawle’s Repurts A party having been removed from office because of an affidavit
made and transmitted to the governor, an action for libel was commended, and on the
trial a subpcena duces tecum was issued to the governor, which he refused to answer.
A commission was issued, and the governor refused to appear before them. The
question was argued before the Supreme Court whether the affidavit in question

ould be produced, and the court (Breckinridge, Tighlman, and Yates), although
differing on some minor points, were unanimous that the paper could not be produced.

The t'fleory of our Government is that there are three departments—the legislative,
executive, and judiciary—each independent of the other. It can not be possible that
the executive should be called before a court and be compelled to disclose what has
been done, is being done, and is to be done.

Judge Olin held that the court could not compel the production of the paper.

DEePARTMENT OF JUSTICE.
March 81, 1893.

Sir: I have your communication of the 22d instant. made at the instance and for
the use of the Civil Service Commission. requeating an opinion upon this question.

*“Can a court require. or subpeena, the production of any app{ication or examina-
tion papers or other records of the boards of civil-service examiners?”’

I assume that what is desired is a statement of rules to be acted upon in the practical
conduct of affaire rather than a discussion of the principles and precedents upon
which such rules are founded. and. in that view. have the honor to submit the fol-
lowing conclusions:

1. The general power of appointment to office being in the President. qualified
only by the right of Congress to vest the appointment of inferior officers in him in the
conurts of law. or in the heads of departments. the Civil Service Commission is to he
regarded as an advisory board subordinate to the President. reporting to him. and
clothed with the function of aiding the President or any head of department in the
exercise of the appointing power.

2. The boards of civil-service examiners are selected by the Civil Service Com-
mission. and though subordinate to the commission. may properly be regarded as
officials of the respective departments in connection with which they act.

3. The application and cxamination papers or other records of the civil-service
examiners are therefore the sflicizl records or papers of the President or of the head
of a department.

4. Being records and papers of the character described. their production can not he
compelled by the courts whenever the general public interest must be deemed para-
mount to the interests of private suitors.

5. Whether such general public interest forbids the production of an official record
or paper in the courts and for the purposes of the administration of justice. ig a question
pot for the judge presiding at the trial in aid of which the record or paper is sousht,
but for the President or head of department having the legal custody of such record
or paper.

;I\)ng such question may be determined either as and when arising in each particutar
case and upon its own peculiar facts and merits. or in advance. by ueneral rules
ayplicable to all records and papers, or by special rules applicable to special classes
of records of papers.

Very respectfully,

RICHARD OLNEY.
Tue Presi1bENT,

)





