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ARTICLE I

Delegation

[P. 78, add to text following n.79:]

The infirm state of the nondelegation doctrine was dem-
onstrated further in Loving v. United States.! Article 118 of the
Uniform Code of Military Justice (UCMdJ)2 provides for the death
penalty for premeditated murder and felony murder for persons
subject to the Act, but the statute does not comport with the
Court’s capital punishment jurisprudence, which requires the death
sentence to be cabined by standards so that the sentencing author-
ity is constrained to narrow the class of convicted persons to be so
sentenced and to justify the individual imposition of the sentence.3
However, the President in 1984 had promulgated standards that
purported to supply the constitutional validity the UCMdJ needed. 4

The Court held that Congress could delegate to the President
the authority to prescribe standards for the imposition of the death
penalty—Congress’ power under Article I, §8, cl. 14, is not exclu-
sive—and that Congress had done so in the UCMJ by providing
that the punishment imposed by a court-martial may not exceed
“such limits as the President may prescribe.”5 Acknowledging that
a delegation must contain some “intelligible principle” to guide the
recipient of the delegation, the Court nonetheless held this not to
be true when the delegation was made to the President in his role
as Commander-in-Chief. “The same limitations on delegation do
not apply” if the entity authorized to exercise delegated authority
itself possesses independent authority over the subject matter. The
President’s responsibilities as Commander-in-Chief require him to
superintend the military, including the courts-martial, and thus
the delegated duty is interlinked with duties already assigned the
President by the Constitution. 6

In the course of the opinion, the Court distinguished between
its usual separation-of-powers doctrine—emphasizing arrogation of
power by a branch and impairment of another branch’s ability to
carry out its functions—and the delegation doctrine, “another

1517 U.S. 748 (1996). The decision was unanimous in result, but there were
several concurrences reflecting some differences among the Justices.

210 U.S.C. §§918(1), (4).

3The Court assumed the applicability of Furman v. Georgia, 408 U.S. 238
(1972), and its progeny, to the military, 517 U.S. at 755-56, a point on which Justice
Thomas disagreed, id. at 777.

4Rule for Courts-Martial; see 517 U.S. at 754.

510 U.S.C. §§ 818, 836(a), 856.

6517 U.S. at 771-74.
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branch of our separation of powers jurisdiction,” which is informed
not by the arrogation and impairment analyses but solely by the
provision of standards,” thus confirming what has long been evi-
dent that the delegation doctrine is unmoored to separation-of-pow-
ers principles alogether.

[P. 82, add to n.106:]

Notice Clinton v. City of New York, 118 S.Ct. 2091 (1998), in which the Court
struck down what Congress had intended to be a delegation to the President, find-
ing that the authority conferred on the President was legislative power, not execu-
tive power, which failed because the presentment clause had not and could not have
been complied with. The dissenting Justices argued that the law, the Line Item Veto
Act, was properly treated as a delegation and was clearly constitutional. Id. at 2110
(Justice Scalia concurring in part and dissenting in part), 2118 (Justice Breyer dis-
senting).

Qualifications of Members of Congress

[P. 111, add to n.297:]

Powell’s continuing validity was affirmed in U.S. Term Limits, Inc. v. Thornton,
514 U.S. 779 (1995), both by the Court in its holding that the qualifications set out
in the Constitution are exclusive and may not be added to by either Congress or
the States, id. at 787-98, and by the dissent, which would hold that Congress, for
different reasons, could not add to qualifications, although the States could. Id. at
875-76.

[P. 114, add to text following n.312:]

The long-debated issue whether the States could add to the
qualifications that the Constitution prescribed for Senators and
Representations was finally resolved, by a surprisingly close vote,
in U.S. Term Limits, Inc. v. Thornton.8 Arkansas, along with twen-
ty-two other States, all but two by citizen initiatives, had imposed
maximum numbers of terms that Members of Congress could serve.
In this case, the Court held that the Constitution’s qualifications
clauses? establish exclusive qualifications for Members that may
not be added to either by Congress or the States. The four-Justice
dissent argued that while Congress had no power to increase quali-
fications, the States did.

71d. at 758-59.

8514 U.S. 779 (1995). The majority was composed of Justice Stevens (writing
the opinion of the Court) and Justices Kennedy, Souter, Ginsburg, and Breyer. Dis-
senting were Justice Thomas (writing the opinion) and Chief Justice Rehnquist and
Justices O’Connor and Scalia. Id. at 845.

9 Article I, §2, cl. 2, provides that a person may qualify as a Representative if
she is at least 25 years old, has been a United States citizen for at least 7 years,
and is an inhabitant, at the time of the election, of the State in which she is chosen.
The qualifications established for Senators, Article I, § 3, cl. 3, are an age of 30, nine
years’ citizenship, and being an inhabitant of the State at time of election.
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Richly embellished with disputatious arguments about the text
of the Constitution, the history of its drafting and ratification, and
the practices of Congress and the States in the early years of the
United States, the actual determination of the Court as con-
troverted by the dissent was much more over founding principles
than more ordinary constitutional interpretation. 10

Thus, the Court and the dissent drew different conclusions
from the text of the qualifications clauses and the other clauses re-
specting the elections of Members of Congress; the Court and the
dissent reached different conclusions after a minute examination of
the records of the Convention respecting the drafting of these
clauses and the ratification debates; and the Court and the dissent
were far apart on the meaning of the practices in the States in leg-
islating qualifications and election laws and in Congress in decid-
ing election contests based on qualifications disputes.

A default principle relied on by both Court and dissent, given
the arguments drawn from text, creation, and practice, had to do
with the fundamental principle at the foundation of the Constitu-
tion’s founding. In the dissent’s view, the Constitution was the re-
sult of the resolution of the peoples of the separate States to create
the National Government. The conclusion to be drawn from this
was that the peoples in the States agreed to surrender powers ex-
pressly forbidden them and to surrender those limited powers that
they had delegated to the Federal Government expressly or by nec-
essary implication. They retained all other powers and still re-
tained them. Thus, “where the Constitution is silent about the ex-
ercise of a particular power—that is, where the Constitution does
not speak either expressly or by necessary implication—the Federal
Government lacks that power and the States enjoy it.” 11 The Con-
stitution’s silence about the States being limited meant that the
States could legislate additional qualifications.

Radically different were the views of the majority of the Court.
After the adoption of the Constitution, the States had two kinds of
powers: powers that they had before the founding and powers that
were reserved to them. The States could have no reserved powers
with respect to the Federal Government. “As Justice Story recog-
nized, ‘the states can exercise no powers whatsoever, which exclu-
sively spring out of the existence of the national government, which
the constitution does not delegate to them. . . . No state can say,
that it has reserved, what it never possessed.’” 12 The States could

10 See Sullivan, Dueling Sovereignties: U.S. Term Limits, Inc. v. Thornton, 109
Harv. L. REV. 78 (1995).

11514 U.S. at 848 (Justice Thomas dissenting). See generally id. at 846—65.

121d. at 802.
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not before the founding have possessed powers to legislate respect-
ing the Federal Government, and since the Constitution did not
delegate to the States the power to prescribe qualifications for
Members of Congress, the States did not have it. 13

Evidently, the opinions in this case reflect more than a deci-
sion on this particular dispute. They rather represent conflicting
philosophies within the Court respecting the scope of national
power in the context of the States, an issue at the core of many
controversies today.

[P. 115, add to n.317:]

Another census controversy was resolved in Wisconsin v. City of New York, 517
U.S. 1 (1996), in which the Court held that the decision of the Secretary of Com-
merce not to conduct a post-enumeration survey and statistical adjustment for an
undercount in the 1990 Census was reasonable and within the bounds of discretion
conferred by the Constitution and statute.

Presentation of Resolutions

[P. 144, add new topic at end of section:]

The Line Item Veto.— For more than a century, United
States Presidents had sought the authority to strike out of appro-
priations bills particular items, to veto “line items” of money bills
and sometimes legislative measures as well. Finally, in 1996, Con-
gress approved and the President signed the Line Item Veto Act. 14
The law empowered the President, within five days of signing a
bill, to “cancel in whole” spending items and targeted, defined tax
benefits. In acting on this authority, the President was to deter-
mine that the cancellation of each item would “(i) reduce the Fed-
eral budget deficit; (i1) not impair any essential Government func-
tions; and (iii) not harm the national interest.” 15 In Clinton v. City
of New York,16 the Court held the Act to be unconstitutional be-
cause it did not comply with the presentment clause.

Although Congress in passing the Act considered itself to have
been delegating power,1?7 and although the dissenting Justices
would have upheld the Act as a valid delegation, 18 the Court in-
stead analyzed the statute under the presentment clause. In the
Court’s view, the two bills from which the President subsequently
struck items became law the moment the President signed them.

131d. at 798-805. And see id. at 838—-45 (Justice Kennedy concurring).

14 Pyb. L. 104-130, 110 Stat. 1200, codified in part at 2 U.S.C. §§ 691-92.

151d. at §691(a)(A).

16118 S.Ct. 2091 (1998).

17E.g., HR. Conf. Rep. No. 104-491, 104th Cong., 2d Sess., 15 (1996) (stating
that the proposed law “delegates limited authority to the President”).

181d. at 118 S.Ct., 2110 (Justice Scalia concurring in part and dissenting in
part); id. at 2118 (Justice Breyer dissenting).
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His cancellations thus amended and in part repealed the two fed-
eral laws. Under its most immediate precedent, the Court contin-
ued, statutory repeals must conform to the presentment clauses’s
“single, finely wrought and exhaustively considered, procedure” for
enacting or repealing a law. 19 In no respect did the procedures in
the Act comply with that clause, and in no way could they. The
President was acting in a legislative capacity, altering a law in the
manner prescribed, and legislation must, in the way Congress
acted, be bicameral and be presented to the President after Con-
gress acted. Nothing in the Constitution authorized the President
to amend or repeal a statute unilaterally, and the Court could con-
strue both constitutional silence and the historical practice over
200 years as “an express prohibition” of the President’s action. 20

Commerce Clause

[P. 167, add to n.619, immediately after New York v. United States:]
See also Printz v. United States, 521 U.S. 898 (1997).

[P. 207, add to text following n.820:]

For the first time in almost sixty years,2! the Court invali-
dated a federal law as exceeding Congress’ authority under the
commerce clause. 22 The statute was a provision making it a federal
offense to possess a firearm within 1,000 feet of a school.23 The
Court reviewed the doctrinal development of the commerce clause,
especially the effects and aggregation tests, and reaffirmed that it
is the Court’s responsibility to decide whether a rational basis ex-
ists for concluding that a regulated activity sufficiently affects
interstate commerce when a law is challenged. 24 The Court identi-
fied three broad categories of activity that Congress may regulate
under its commerce power. “First, Congress may regulate the use
of the channels of interstate commerce. . . . Second, Congress is
empowered to regulate and protect the instrumentalities of inter-
state commerce, or persons or things in interstate commerce, even

191d. at 2103-04 (citing and quoting INS v. Chadha, 462 U.S. 919, 951 (1983).

201d. at 2103-04.

21The last such decision had been Carter v. Carter Coal Co., 298 U.S. 238
(1936).

22United States v. Lopez, 514 U.S. 549 (1995). The Court was divided 5-to—4,
with Chief Justice Rehnquist writing the opinion of the Court, joined by Justices
O’Connor, Scalia, Kennedy, and Thomas, with dissents by Justices Stevens, Souter,
Breyer, and Ginsburg.

2318 U.S.C. §922(q)(1)(A). Congress subsequently amended the section to make
the offense jurisdictionally turn on possession of “a firearm that has moved in or
that otherwise affects interstate or foreign commerce.” Pub. L. 104-208, 110 Stat.
3009-370.

24514 U.S. at 556-57, 559.
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though the threat may come only from intrastate activities. . . . Fi-
nally, Congress’ commerce authority includes the power to regulate
those activities having a substantial relation to interstate com-
merce, . . . i.e., those activities that substantially affect interstate
commerce.” 25

Clearly, said the Court, the criminalized activity did not impli-
cate the first two categories. 26 As for the third, the Court found an
insufficient connection. First, a wide variety of regulations of
“intrastate economic activity” has been sustained where an activity
substantially affects interstate commerce. But the statute being
challenged, the Court continued, was a criminal law that had noth-
ing to do with “commerce” or with “any sort of economic enter-
prise.” Therefore, it could not be sustained under precedents “up-
holding regulations of activities that arise out of or are connected
with a commercial transaction, which viewed in the aggregate, sub-
stantially affects interstate commerce.”27 The provision did not
contain a “jurisdictional element which would ensure, through
case-by-case inquiry, that the firearm possession in question affects
interstate commerce.” 28 The existence of such a section, the Court
implied, would have saved the constitutionality of the provision by
requiring a showing of some connection to commerce in each par-
ticular case. Finally, the Court rejected the arguments of the Gov-
ernment and of the dissent that there existed a sufficient connec-
tion between the offense and interstate commerce.29 At base, the
Court’s concern was that accepting the attenuated connection argu-
ments presented would result in the evisceration of federalism.
“Under the theories that the Government presents . . . it is dif-
ficult to perceive any limitation on federal power, even in areas
such as criminal law enforcement or education where States his-
torically have been sovereign. Thus, if we were to accept the Gov-
ernment’s arguments, we are hard pressed to posit any activity by
an individual that Congress is without power to regulate.” 30

Whether this decision bespeaks a Court determination to police
more closely Congress’ exercise of its commerce power, so that it
would be a noteworthy case, 31 or whether it is rather a “warning
shot” across the bow of Congress, urging more restraint in the exer-

251d. at 558-59.

261d. at 559.

271d. at 559-61.

281d. at 561.

291d. at 563-68.

301d. at 564.

31“Not every epochal case has come in epochal trappings.” Id. at 615 (Justice
Souter dissenting) (wondering whether the case is only a misapplication of estab-
lished standards or is a veering in a new direction).
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cise of power or more care in the drafting of laws, is unclear. Obvi-
ously, Justice Thomas would undo much of modern commerce-
clause jurisprudence. He writes that the substantial-effects test in
conjunction with the aggregation principle betrays the intent of the
Framers and confers a “police power” on Congress that it should
not, indeed, does not, have. He argues that the Court in a future
case should undo what it has done.32 On the other hand, Justice
Kennedy, with whom dJustice O’Connor joined, argued that the
Court should generally not upset the stability of commerce-clause
jurisprudence and should not erode the “essential principles now in
place respecting the congressional power to regulate transactions of
a commercial nature.” But, when a congressional enactment upsets
the federal balance by extending federal power into areas “to which
States lay claim by right of history and expertise,” he would have
the Court intervene. 33

Thus, it seems unlikely that the Court, as now constituted, will
retreat from much of the existing law in this area, but it may well
be that, outside the area of economic regulation,34 the Court will
exert a restraining hand to legislation such as that federalizing
much state criminal law enforcement.

Dormant Commerce Clause—State Regulation and Taxation

[Pp. 215-16, add to n.864:]

Itel Containers Int’l Corp. v. Huddleston, 507 U.S. 60, 78 (1993) (Justice Scalia
concurring) (reiterating view); Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514
U.S. 175, 200-01 (1995) (Justice Scalia, with Justice Thomas joining) (same). Justice
Thomas has written an extensive opinion rejecting both the historical and jurispru-
dential basis of the dormant commerce clause and expressing a preference for reli-
ance on the imports-exports clause. Camps Newfound/Owatonna, Inc. v. Town of
Harrison, 520 U.S. 564, 609 (1997) (dissenting; joined by Justice Scalia entirely and
by Chief Justice Rehnquist as to the commerce clause but not the imports-exports
clause).

[P. 223, add to n.907:]

Notice the Court’s distinguishing of Central Greyhound in Oklahoma Tax
Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 188-91 (1995).

[P. 227, add to n.928:]

And see C & A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 391 (1994)
(discrimination against interstate commerce not preserved because local businesses
also suffer).

321d. at 584-602 (Justice Thomas concurring).

331d. at 568-83 (Justice Kennedy concurring).

34For a striking example, in the same Term as Lopez, see Allied-Bruce
Terminix Cos. v. Dobson, 513 U.S. 265 (1995).
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[P. 227, add to n.930:]

For the most recent case in this saga, see West Lynn Creamery, Inc. v. Healy,
512 U.S. 186 (1994).

[P. 229, add to n.941:]

A recent application of the four-part Complete Auto Transit test is Oklahoma
Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175 (1995).

[P. 232, add to text following n.959:]

A deference to state taxing authority was evident in a case in
which the Court sustained a state sales tax on the price of a bus
ticket for travel that originated in the State but terminated in an-
other State. The tax was not apportioned to reflect the intrastate
travel and the interstate travel.3> The tax in this case was dif-
ferent, the Court held. The previous tax constituted a levy on gross
receipts, payable by the seller, whereas the present tax was a sales
tax, also assessed on gross receipts, but payable by the buyer. The
Oklahoma tax, the Court continued, was internally consistent,
since if every State imposed a tax on ticket sales within the State
for travel originating there, no sale would be subject to more than
one tax. The tax was also externally consistent, the Court held, be-
cause it was a tax on the sale of a service that took place in the
State, not a tax on the travel. 36

However, the Court found discriminatory and thus invalid a
state intangibles tax on a fraction of the value of corporate stock
owned by state residents inversely proportional to the corporation’s
exposure to the state income tax. 37

[P. 232, add to n.961:]

And see Oregon Waste Systems v. Department of Envtl. Quality, 511 U.S. 93
(1994) (surcharge on in-state disposal of solid wastes that discriminates against
companies disposing of waste generated in other States invalid).

35Indeed, there seemed to be a precedent squarely on point. Central Greyhound
Lines, Inc. v. Mealey, 334 U.S. 653 (1948). Struck down in that case was a state
statute that failed to apportion its taxation of interstate bus ticket sales to reflect
the distance traveled within the State.

36 QOklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175 (1995). Indeed,
the Court analogized the tax to that in Goldberg v. Sweet, 488 U.S. 252 (1989), a
tax on interstate telephone services that originated in or terminated in the State
and that were billed to an in-state address.

37Fulton Corp. v. Faulkner, 516 U.S. 325 (1996). The State had defended on the
basis that the tax was a “compensatory” one designed to make interstate commerce
bear a burden already borne by intrastate commerce. The Court recognized the le-
gitimacy of the defense, but it found the tax to meet none of the three criteria for
classification as a valid compensatory tax. Id. at 333-44.



ARTICLE I—LEGISLATIVE DEPARTMENT 9

[P. 233, add to n.965:]

Compare Fulton Corp. v. Faulkner, 516 U.S. 325 (1996) (state intangibles tax
on a fraction of the value of corporate stock owned by in-state residents inversely
proportional to the corporation’s exposure to the state income tax violated dormant
commerce clause), with General Motors Corp. v. Tracy, 519 U.S. 278 (1997) (state
imposition of sales and use tax on all sales of natural gas except sales by regulated
public utilities, all of which were in-state companies, but covering all other sellers
that were out-of-state companies did not violate dormant commerce clause because
regulated and unregulated companies were not similarly situated).

[P. 233, add to text following n.965:]

Expanding, although neither unexpectedly nor exceptionally,
its dormant commerce jurisprudence, the Court in Camps New-
found /Owatonna, Inc. v. Town of Harrison,38 applied its non-
discrimination element of the doctrine to invalidate the State’s
charitable property tax exemption statute, which applied to non-
profit firms performing benevolent and charitable functions, but
which excluded entities serving primarily non-state residents. The
claimant here operated a church camp for children, most of whom
resided out-of-state. The discriminatory tax would easily have fall-
en had it been applied to profit-making firms, and the Court saw
no reason to make an exception for nonprofits. The tax scheme was
designed to encourage entities to care for local populations and to
discourage attention to out-of-state individuals and groups. “For
purposes of Commerce Clause analysis, any categorical distinction
between the activities of profit-making enterprises and not-for-prof-
it entities is therefore wholly illusory. Entities in both categories
are major participants in interstate markets. And, although the
summer camp involved in this case may have a relatively insignifi-
cant impact on the commerce of the entire Nation, the interstate
commercial activities of nonprofit entities as a class are unques-
tionably significant.” 39

[P. 236, add to n.978:]

In West Lynn Creamery, Inc. v. Healy, 512 U.S. 186 (1994), the Court held
invalidly discriminatory against interstate commerce a state milk pricing order,
which imposed an assessment on all milk sold by dealers to in-state retailers, the
entire assessment being distributed to in-state dairy farmers despite the fact that
about two-thirds of the assessed milk was produced out of State. The avowed pur-
pose and undisputed effect of the provision was to enable higher-cost in-state dairy
farmers to compete with lower-cost dairy farmers in other States.

38520 U.S. 564 (1997). The decision was a 5-to—4 one with a strong dissent by
Justice Scalia, id. at 595, and a philosophically departure by Justice Thomas. Id.
at 609.

391d. at 586.
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[P. 236, add to text following n.980:]

Further extending the limitation of the clause on waste dis-
posal, 40 the Court invalidated as a discrimination against inter-
state commerce a local “flow control” law, which required all solid
waste within the town to be processed at a designated transfer sta-
tion before leaving the municipality. 4! The town’s reason for the
restriction was its decision to have built a solid waste transfer sta-
tion by a private contractor, rather than with public funds by the
town. To make the arrangement appetizing to the contractor, the
town guaranteed it a minimum waste flow, for which it could
charge a fee significantly higher than market rates. The guarantee
was policed by the requirement that all solid waste generated with-
in the town be processed at the contractor’s station and that any
person disposing of solid waste in any other location would be pe-
nalized.

The Court analogized the constraint as a form of economic pro-
tectionism, which bars out-of-state processors from the business of
treating the localities solid waste, by hoarding a local resource for
the benefit of local businesses that perform the service. The town’s
goal of revenue generation was not a local interest that could jus-
tify the discrimination. Moreover, the town had other means to ac-
complish this goal, such as subsidization of the local facility
through general taxes or municipal bonds. The Court did not deal
with, indeed, did not notice, the fact that the local law conferred
a governmentally-granted monopoly, an exclusive franchise, indis-
tinguishable from a host of local monopolies at the state and local
level. 42

[P. 241, add to n.1001:]

See also Itel Containers Int’l Corp. v. Huddleston, 507 U.S. 60 (1993) (sustain-
ing state sales tax as applied to lease of containers delivered within the State and
used in foreign commerce).

[P. 242, add to text following n.1004:]

Extending Container Corp., the Court in Barclays Bank v.
Franchise Tax Bd. of California,*3 upheld the State’s worldwide-
combined reporting method of determining the corporate franchise
tax owed by unitary multinational corporations, as applied to a for-

40 See also Oregon Waste Systems, Inc. v. Department of Envtl. Quality, 511
U.S. 93 (1994) (discriminatory tax).

41C & A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383 (1994).

42See The Supreme Court, Leading Cases, 1993 Term, 108 HArv. L. REv. 139,
149-59 (1994). Weight was given to this consideration by Justice O’Connor, 511 U.S.
at 401 (concurring) (local law an excessive burden on interstate commerce), and by
Justice Souter, id. at 410 (dissenting).

43512 U.S. 298 (1994).



ARTICLE I—LEGISLATIVE DEPARTMENT 11

eign corporation. The Court determined that the tax easily satisfied
three of the four-part Complete Auto test—nexus, apportionment,
and relation to State’s services—and concluded that the non-
discrimination principle—perhaps violated by the letter of the
law—could be met by the discretion accorded state officials. As for
the two additional factors, as outlined in Japan Lines, the Court
pronounced itself satisfied. Multiple taxation was not the inevitable
result of the tax, and that risk would not be avoided by the use of
any reasonable alternative. The tax, it was found, did not impair
federal uniformity nor prevent the Federal Government from
speaking with one voice in international trade. The result of the
case, perhaps intended, is that foreign corporations have less pro-
tection under the negative commerce clause. 44

Preemption

[P. 247, add to n.1026, immediately preceding City of New York v.
FCC:]

Smiley v. Citibank, 517 U.S. 735 (1996).

[P. 247, add to n.1027:]
And see Department of Treasury v. Fabe, 508 U.S. 491 (1993).

[P. 247, add to n.1029:]
See also American Airlines v. Wolens, 513 U.S. 219 (1995).

[P. 248, add to n.1032:]

District of Columbia v. Greater Washington Bd. of Trade, 506 U.S. 125 (1992)
(law requiring employers to provide health insurance coverage, equivalent to exist-
ing coverage, for workers receiving workers’ compensation benefits); John Hancock
Mutual Life Ins. Co. v. Harris Trust and Savings Bank, 510 U.S. 86 (1993) (ERISA’s
fiduciary standards, not conflicting state insurance laws, apply to insurance compa-
ny’s handling of general account assets derived from participating group annuity
contract); New York State Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 514 U.S. 645 (1995) (no preemption of statute that required hospitals to collect
surcharges from patients covered by a commercial insurer but not from patients cov-
ered by Blue Cross/Blue Shield plan); De Buono v. NYSA-ILA Medical and Clinical
Services Fund, 520 U.S. 806 (1997); California Div. of Labor Standards Enforcement
v. Dillingham Construction, Inc., 519 U.S. 316 (1997); Boggs v. Boggs, 520 U.S. 833
(1997) (decided not on the basis of the express preemption language but instead by
implied preemption analysis).

[P. 249, add to text following n.1035:]

Little clarification of the confusing Cipollone decision and opin-
ions resulted in the cases following, although it does seem evident
that the attempted distinction limiting courts to the particular lan-

44 The Supreme Court, Leading Cases, 1993 Term, 108 Harv. L. REv. 139, 139-
49 (1993).
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guage of preemption when Congress has spoken has not prevailed.
At issue in Medtronic, Inc. v. Lohr,45 was the Medical Device
Amendments (MDA) of 1976, which prohibited States from adopt-
ing or continuing in effect “with respect to a [medical] device” any
“requirement” that is “different from, or in addition to” the applica-
ble federal requirement and that relates to the safety or effective-
ness of the device. 46 The issue, then, was whether a common-law
tort obligation imposed a “requirement” that was different from or
in addition to any federal requirement. The device, a pacemaker
lead, had come on the market not pursuant to the rigorous FDA
test but rather as determined by the FDA to be “substantially
equivalent” to a device previously on the market, a situation of
some import to at least some of the Justices.

Unanimously, the Court determined that a defective design
claim was not preempted and that the MDA did not prevent States
from providing a damages remedy for violation of common-law du-
ties that paralleled federal requirements. But the Justices split 4—
1-4 with respect to preemption of various claims relating to manu-
facturing and labeling. FDA regulations, which a majority deferred
to, limited preemption to situations in which a particular state re-
quirement threatens to interfere with a specific federal interest.
Moreover, the common-law standards were not specifically devel-
oped to govern medical devices and their generality removed them
from the category of requirements “with respect to” specific devices.
However, five Justices did agree that common-law requirements
could be, just as statutory provisions, “requirements” that were
preempted, though they did not agree on the application of that
view. 47

Following Cipollone, the Court observed that while it “need not
go beyond” the statutory preemption language, it did need to “iden-
tify the domain expressly pre-empted” by the language, so that “our
interpretation of that language does not occur in a contextual vacu-
um.” That is, it must be informed by two presumptions about the
nature of preemption: the presumption that Congress does not

45518 U.S. 470 (1996). See also CSX Transportation, Inc. v. Easterwood, 507
U.S. 658 (1993) (under Federal Railroad Safety Act, a state common-law claim alleg-
ing negligence for operating a train at excessive speed is preempted, but a second
claim alleging negligence for failure to maintain adequate warning devices at a
grade crossing is not preempted).

4621 U.S.C. §350k(a).

47The dissent, by Justice O’Connor and three others, would have held pre-
empted the latter claims, 518 U.S. at 509, whereas Justice Breyer thought that com-
mon-law claims would sometimes be preempted, but not here. Id. at 503 (concur-
ring).
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cavalierly preempt common-law causes of action and the principle
that it is Congress’ purpose that is the ultimate touchstone. 48

[P. 252, add to n.1050 before Free v. Brand:]

Allied-Bruce Terminix Cos., v. Dobson, 513 U.S. 265 (1995) (federal arbitration
law preempts state law invalidating pre-dispute arbitration agreements that were
not entered into in contemplation of substantial interstate activity); Doctor’s Associ-
ates, Inc. v. Casarotto, 517 U.S. 681 (1996) (federal arbitration law preempts state
statute that conditioned enforceability of arbitration clause on compliance with spe-
cial notice requirement).

[P. 252, add to n.1054:]

See also Barnett Bank v. Nelson, 517 U.S. 25 (1996) (federal law empowering
national banks in small towns to sell insurance preempts state law prohibiting
banks from dealing in insurance; despite explicit preemption provision, state law
stands as an obstacle to accomplishment of federal purpose).

[P. 253, add to text following n.1057:]

In Boggs v. Boggs,4? the Court, 5-to—4, applied the “stands as
an obstacle” test for conflict even though the statute (ERISA) con-
tains an express preemption section. The dispute arose in a com-
munity-property State, in which heirs of a deceased wife claimed
property that involved pension-benefit assets that was left to them
by testamentary disposition, as against a surviving second wife.
Two ERISA provisions operated to prevent the descent of the prop-
erty to the heirs, but under community-property rules the property
could have been left to the heirs by their deceased mother. The
Court did not pause to analyze whether the ERISA preemption pro-
vision operated to preclude the descent of the property, either be-
cause state law “relate[d] to” a covered pension plan or because
state law had an impermissible “connection with” a plan, but it in-
stead decided that the operation of the state law insofar as it con-
flicted with the purposes Congress had intended to achieve by
ERISA and insofar as it ran into the two noted provisions of ERISA
stood as an obstacle to the effectuation of the ERISA law. “We can
begin, and in this case end, the analysis by simply asking if state
law conflicts with the provisions of ERISA or operates to frustrate
its objects. We hold that there is a conflict, which suffices to resolve

481d. at 484-85. See also id. at 508 (Justice Breyer concurring); Freightliner
Corp. v. Myrick, 514 U.S. 280, 288—-89 (1995); Barnett Bank v. Nelson, 517 U.S. 25,
31 (1996); California Div. of Labor Standards Enforcement v. Dillingham Construc-
tion, Inc., 519 U.S. 316, 334 (1997) (Justice Scalia concurring); Boggs v. Boggs, 520
U.S. 833 (1997) (using “stands as an obstacle” preemption analysis in an ERISA
case, having express preemptive language, but declining to decide when implied pre-
emption may be used despite express language), and id. at 854 (Justice Breyer dis-
senting) (analyzing the preemption issue under both express and implied stand-
ards).

49520 U.S. 833 (1997).
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the case. We need not inquire whether the statutory phrase ‘relate
to’ provides further and additional support for the pre-emption
claim. Nor need we consider the applicability of field pre-
emption.” 50

add to n.1069, immediately following Bethlehem Steel:]
See also Livadas v. Bradshaw, 512 U.S. 107 (1994) (finding preempted because

it stood as an obstacle to the achievement of the purposes of NLRA a practice of
a state labor commissioner).

add to n.1114:]

For recent tax controversies, see Oklahoma Tax Comm’n v. Sac & Fox Nation,
508 U.S. 114 (1993); Department of Taxation & Finance v. Milhelm Attea & Bros.,
512 U.S. 61 (1994); Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450
(1995).

add to n.1117, immediately following Brendale discussion:]

And see Hagen v. Utah, 510 U.S. 399 (1994).

add to n.1119:]

See South Dakota v. Bourland, 508 U.S. 679 (1993) (abrogation of Indian treaty
rights and reduction of sovereignty).

add to n.1199:]

See Sale v. Haitian Centers Council, 509 U.S. 155 (1993) (construing statutes
and treaty provisions restrictively to affirm presidential power to interdict and seize
fleeing aliens on high seas to prevent them from entering U.S. waters).

add to n.1232:]

In Reno v. Flores, 507 U.S. 292 (1993), the Court upheld an INS regulation pro-
viding for the ongoing detention of juveniles apprehended on suspicion of being de-
portable, unless parents, close relatives, or legal guardians were available to accept
release, as against a substantive due process attack.

Copyrights and Patents

[P. 297,

add to n.1353:]

In Markman v. Westview Instruments, Inc., 517 U.S. 348 (1996), the Court held
that the interpretation of terms in a patent claim is a matter of law reserved en-
tirely for the court. The Seventh Amendment does not require that such issues be
tried to a jury.

501d. at 841. The dissent, id. at 854 (Justice Breyer), agreed that conflict analy-
sis was appropriate, but he did not find that the state law achieved any result that
ERISA required.
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[P. 298, add to n.1359:]

For fair use in the context of a song parody, see Campbell v.
Acuff-Rose Music, Inc., 510 U.S. 569 (1994).

The War Power

[P. 316, add to n.1465:]

See Loving v. United States, 517 U.S. 748 (1996) (in context of the death pen-
alty under the UCMJ).

Taxes on Exports

[P. 356, add to text following n.1772:]

Continuing its refusal to modify its export clause jurispru-
dence, 51 the Court held unconstitutional the Harbor Maintenance
Tax (HMT) under the export clause insofar as the tax was applied
to goods loaded at United States ports for export. The HMT re-
quired shippers to pay a uniform charge on commercial cargo
shipped through the Nation’s ports. The clause, said the Court,
“categorically bars Congress from imposing any tax on exports.” 52
However, the clause does not interdict a “user fee,” that is a charge
that lacks the attributes of a generally applicable tax or duty and
is designed to compensate for government supplied services, facili-
ties, or benefits, and it was that defense to which the Government
repaired once it failed to obtain a modification of the rules under
the clause. But the HMT bore the indicia of a tax. It was titled as
a tax, described as a tax in the law, and codified in the Internal
Revenue Code. Aside from naming, however, courts must look to
how things operate, and the HMT did not qualify as a user fee. It
did not represent compensation for services rendered. The value of
export cargo did not correspond reliably with the federal harbor
services used or usable by the exporter. Instead, the extent and
manner of port use depended on such factors as size and tonnage
of a vessel and the length of time it spent in port.53 The HMT was
thus a tax, and therefore invalid.

[P. 356, add to text following n.1775:]

In United States v. IBM Corp.,%* the Court declined the Gov-
ernment’s argument that it should refine its export-tax-clause ju-
risprudence. Rather than read the clause as a bar on any tax that
applies to a good in the export stream, the Government contended

51 See United States v. IBM, 517 U.S. 843, 850—61 (1996).

52United States v. United States Shoe Corp., 523 U.S. 360, 363 (1998).
531d. at 367—69.

54517 U.S. 843 (1996).
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that the Court should bring this clause in line with the import-ex-
port clause 5> and with dormant-commerce-clause doctrine. In that
view, the Court should distinguish between discriminatory and
nondiscriminatory taxes on exports. But the Court held that suffi-
cient differences existed between the export clause and the other
two clauses, so that its bar should continue to apply to any and all
taxes on goods in the course of exportation.

[P. 356, add to n.1778:]

In United States v. IBM Corp., 517 U.S. 843 (1996), the Court adhered to
Thames & Mersey, and held unconstitutional a federal excise tax upon insurance
policies issued by foreign countries as applied to coverage for exported products. The
Court admitted that one could question the earlier case’s equating of a tax on the
insurance of exported goods with a tax on the goods themselves, but it observed that
the Government had chosen not to present that argument. Principles of stare decisis
thus cautioned observance of the earlier case. Id. at 854-5. The dissenters argued
that the issue had been presented and should be decided by overruling the earlier
case. Id. at 863 (Justices Kennedy and Ginsburg dissenting).

Ex Post Facto Laws

[P. 362, add to n.1815:]

In Eastern Enterprises v. Apfel, 118 S.Ct. 2131, 2154 (1998) (concurring), Jus-
tice Thomas indicated a willingness to reconsider Calder to determine whether the
clause should apply to civil legislation.

[P. 364, add to n.1829:]

But see California Dep’t of Corrections v. Morales, 514 U.S. 499 (1995) (a law
amending parole procedures to decrease frequency of parole-suitability hearings is
not ex post facto as applied to prisoners who committed offenses before enactment).
The opinion modifies previous opinions that had invalidated some laws because they
operated to the “disadvantage” of covered offenders. Henceforth, “the focus of ex post
facto inquiry is . . . whether any such change alters the definition of criminal con-
duct or increases the penalty by which a crime is punishable.” Id. at 506 n.3.

Imposts or Duties on Imports or Exports

[P. 399, add to n.2000:]

Justice Thomas has called recently for reconsideration of Woodruff and the pos-
sible application of the clause to interstate imports and exports. Camps Newfound/
Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 609, 621 (1997) (dissenting).

[P. 400, add to n.2020:]

See al